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CIVIL- REVISION. 


Before Mtr. Justice G. X. Das and Mr. Justice 
Er SG; Lahiri. . : 
DAWOO DAYAL,KOTHARI 
v. 


GIRIDHARI LAHA.* 


^ 
2 


r 


Calcutta House Rent Control Order, para. oB (3)—Calcutta Rent Ordinance 
(Bengal Ordinance No. V of 1945), section 17—General Clauses Act (X of 
1897), Government of India Act, 1935 (26 Geo. 5, Ch. 2), section ro2(4)— 
Defence of India (Second Amendment) Ordinance (Ordinance XII of 

1946), seélion 2— Defence of India Rules, Rule 81 (2) (bb)—India 
(Central Government and Legislative) Act, 1946 (9 & 10 Geo. 6 Ch. 39); 
section 5 amending section 102(4) of Government of India Act—Effect of 
saving clause of section 102 (4) on temporary or expiring statutes like 
Calcutta House Rent Control Order—English Law—~Emergency Powers 
(Defence) Act, 1939 (2 & 3 Geo. 6, Ch. 62), section 11 (3)-—Interpretation 
Act, 1819, saction 38—Small Causes Court Fudge, if has jurisdictoin to 

proceed under section 9 B -of the Calcutta House Rent Control Order 
on the expiry thereof. 


Although the provisions of the General Clauses Act do not apply to a 
temporary statute like the Defence of India Act and though the language of 
the saving clause in section 102 (4) of the Government of India Act is ellip- 
tical and less comprehensive than the language of section 2 of Ordinance XII 
of 1946, it is wide enough to authorise the continuation of the proceedings for 
setting aside the consent decree which was started by the application filed 
-by the opposite party on 12th July, 1946 before the expiry of the Calcutta 
House Rent Control Order. 


* Civil Revision Case No. 1185 of 1947 against the order of the Judge, 
and Bench, Court of Small Causes, Calcutta aS: .C. C, Suit No. 1796 of 
1945, dated the 6th December, 1946. 
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R. v. Wicks (1) applied. 
J. K. Gas Plant Manufacturing Co. v. Emperor (a) followed. 

. The provisions of the Government of India Act can be invoked for con- 
sidering the effect of the expiry of the Control Order which was issued by 
the Governor of the Province as the ultimate source of authority of the 
Governor to issue the Control Order is section 102 Government of India Act 


“and the effect of the expiry of the Control Order must be determined by 


reference to the provisions of section 102. 
..J. K. Gas Plant Manufacturing Co. v, Emperor (a) followed. ZI 
Paragraph 9B of the Control Order remains alive for -the purposes of a 
proceeding commenced under it before the date of expiry in it is dead 
for all other purposes, 


Manin dra, Nath v. 4. K. Faslul Hug (3) dissented from. 


Inspite of the expiry. of the Control Order’ on goth Séptember, 1946 
the Small Cause Court Judge had “Jurisdiction to decide the application filed 
by the opposlte party on rath July; 1946 and that paragraph 9B of- the 
Control Order remained alive for the purposes of this proceeding, 


- Application for recovery .of possession from tenant by. 
landlord. 


Proceeding nder section 4t of the Presidency ‘Small Causes ` 
Court Acte < . . x 14 Ase "m 
- The Viaiedal facts will appear from the judgment.” 
` Mr. Hemanta ‘Kuinar Bose for the Petitioner. aR aes 
“Messrs. Panchatión Ghose, Probodh Kumar Shone- and . Benoy 


Kumar Ghose for the Opposite: Party: . 


The following judgment was delivered : 

Lahiri, J. :—This Rule was obtained by the plaintiff landlord 
ina proceeding under section 4r Presidency "Small: Causés Court 
Act for the recovery of possession of Room No. 27, of premises 
No: 57, Clive Street of which the opposite party was a monthly 
tenant at a rent of Rs. 75 per month. The facts of the case, 


-which are undisputed, are ‘as ‘follows; the present proceeding 


was started on 7th "March, 1945, infer alia - on the ground ‘of 
default in payment of rent after service of a notice to quit and on 


‘a7th July, 1945, it was decreed on ‘consent in favour of the Jand- 


lord. On agth August, 1945, the Calcutta House Rent Control 


Order. was “amended by the -insertion of Paragraph 9B which 


inter alia provided by Sub-paragraph (3) that where any decree 


(1) (1946) 6a T. L. R. 6742:[1946] A. E. R., 529. TAE 
_ - (a) (1947) 52 C.W. N. a51(F.R). 
*'(8) (1946) 51 C. W. N. 148. 200 0 0725 
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or order for recovery of possession had been made before agth ` Crvic, 
August, 1945, on the ground of default in payment or deposit of ' 1949. 
rent but possession had not been recovered, the proceeding for Dawoo Dayal | 
recovery of possession in execution of the decree or order shall Horae 


be stayed till 29th September, 1945, and if during that period Giridhari Laha, 
the tenant-made an application for setting aside the decree’ or Lahiri, P 
order and deposited all arrears of rent and costs within such: — 
period as might be allowed by the court, the court which made 
the decree shall set it aside. On rst October, 1945, the opposite 
party applied for relief under para. 9B as it then stood and it was 
allowed by the Presidency Small Cause Court Judge, but on revi- 
sion this court set aside the order of the Small Cause Court Judge ` 
on roth June, 1946, on the ground ‘that Paragraph 9B (3) as it 
then stood did not apply to consent decree. ° 

On 16th June, 1946, Paragraph 9B was further amended by 
making it expressly applicable to consent decree ‘and orders and 
the time granted for filing an application for setting. aside a con- 
sent decree or order was one calender month expiring on rsth 
July, 1946. On rath July, 1946, the opposite party filed a second | 
application under the amended paragraph 9B for getting the reliefs 
contemplated by that paragraph -and before this application was’ 
finally decided the Calcutta House Rent Control Order expired 
on 30th September, 1946, and was replaced by the Calcutta Rént 
Ordinance (Bengal Ordinance No. V of 1946) which came into’ 
operation on rst October, 1946. In spite of that the learned Small 
Cause Court Judge proceeded to decide the application and set . 
aside the -consent decree on 6th December, 1946, in exercise of 
powers conferred by para... 9B (3) -of the Calcutta House Rent 
Control Order. : 

The principal question that .has arisen in this case therefore 
„is whether in'spite of the expiry of the Calcutta -House Rent ` 
‘ Contral Order the Small Cause Court Judge had jurisdiction to 
continue the proceeding under Paragraph 9(B). (3) started by the 
application dated rath July, 1946. f 
_ Mr. Bose appearing for the petitioner has PAR that aftet 
the expiry of the Calcutta House Rent Control Order there was 
no provision in law under which the proceeding could be con ' 
tinued ; because Paragraph 9B(3) of the Control order was not 
reproduced or re-enacted by the. Calcutta Rent Ordinance. Mr. 
Bose has argued that section 26 of the Rent Ordinance keeps" 
alive only those proceedings under the Control order for which 
there is a counter part in the ordinance and as there is no 
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Cm. | provision in the. Rent Ordinance corresponding to Para. 9B(3) - - 
1949. ` . ofthe Control Order the. proceeding under that paragraph can- - : 


` Dawoo Dayal : not be. continued under the Ordinance. This, argument is. of.~. 
Kothari 


great force. The nearest approach in the Rent Ordinance tothe:  ' 


— Giridbari Laha,- provisions of paragraph gB(3) of the Control Order is to be found in ° 
Lahiri, CN section 17 ; but that section does not reproduce all the provisions 
—_ ` of „paragraph 9B ; for. example, it does not give the tenant .an.~ 
PUT option to have the decree for ejectment set. aside asa matter of | 
_Tight, on payment of &rréars of-rent and costs. In the case of" 
Manindra- Nath v. A. K. Faslul Hug (1) Khundkar J..took the . 
view that an. application: under paragraph 9B filed on’ rsth July, -. 
1946, could be continued; if at all; only under section 17 of.the = ` 
Rent Ordinance and. as the provisions of section 17 (unlike the . 
provisions of paragraph.9B of the Control. Order) were’ not. E 
mandatory the tenant had no right to have the decree set aside | 
as a matter of right. With regard to the effect of the ‘expiration:: - 
of-a temporaay statute Mr. Bose-has ‘relied upon Craies on Statute. . - 
law (4th. Ed.) P 347 . where the learned "author -states as 
follows :==  .: aes et 
. "Unless -it, pum &ome Spec provision to the contrary: 
after a-temporary statute :has expired. no proceedings.. can be - : 
taken: .upon-it'and it “ceases to: have: any 'further. effects: "There: : ^ 
fore offences committed against temporary. Acts must‘ be prosecuted > 
~and punished before the Act expires and as soon a3.thd- Act expires" f 
any proceedings which are being taken aches a. ‘Person wie or 
Jacto terminate.” - 
| Similar. observations 'are also to: be found” in-- Halsbury’e -Laws ` ; 
of England (and- Edition), Vol. 31 Art, 666 where the pin 
passage appears ` UT 
~- “After. the expiration of a UM in ‘the absence. of: provision 
to the contrary, no proceedings can be taken on it ong proceedings . 
pena commenced #/so facto determine”,. ~- S E 7 
. The argument of.the petitioner ’ ‘is. that the: Calcutta House- 
Rent Control Order having the force of a temporary Statute the - 


u 


proceeding under Paragraph 9B initiated by the application -filed 2 De 


on.12th July, 1946, ipso facto terminated. on goth: openen P 
on which date the statute expired. . : à i 

: Ifthe present .case. were. to be. decided by- reference: to the. E 
provisions of the Calcuttà House. Rent Control. order and ` the Rent * 
Ordinance only we would be. bound--to. give effect to the “conten-- - 
tion of the. petitioner. Mr. Ghose appearing for the pnpösite 

e (1946) 51:C, W, N. 148, 
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party lids however relied: upon ‘section ioz(4) Government of: Ci. 
India Act and also upon the language of section 2~of the Defence 1949, 

_ of India (Second Améndment) Ordinance (Ordinance XII of 1946)  Dawoo Dayal 
which came into effect on 30th March, 1946, section 2 of Ordi- Kothari 


nance XII of 1946 inter alta provides that.the expiry-of the Giridhari Laha. 
Defence of India Act shall not affect any right, privilege, obliga- - 
tion or liability acquired, accrued or incuired under the Defence - 
of India Act or any rule made . thereunder: or ‘any order-made. , 
under such rule or any investigation or legal proceeding or remedy 
in respect of any such right, privilege, obligation, Tsbilus iem. 
forfeiture or punishment as aforesaid. 
The Calcutta House Rent Control Order. was passed ds the 
Governor of Bengal under Rule 81 (2) (bb) of the Defence of 
India Rules which again were framed” under section’2 of tlie ^ 
Defence of India Act. The Defence of India Act itself was 
enacted under'section 102 Government of India Act under which 
the Central Legislature was given power-to legislate ‘on Provincial 
subject.after a Proclamation of Emergency had been made. By- 
sub-section (4) of section roa as amended “by section 5. India - 
(Central Government and Legislative) Act 1946 (9 & 10-Geo. 6 
Ch. 39), it was provided that. an-emergency legislation on a Pro- ' 
vincial subject-by the.Central Legislature’ shall to-the extent of: 
the incompetency-‘cease to-have.effect on’ the: expiration- of six 
months.after tlie Proclamation of | Emergency has-Ceased to operate, -` 
"except as respects things done or omitted to be done- before’ the 
expiration-of the said period", If'we are.to read-the Calcutta 
House Rent Control Order as.a-partof the:Defence ‘of India: ‘Act, 
as-we-must,:we are bound to-hold that -on “goth September, 1946, 
the Calcutta House Rent Control Order ceased to have effect except - 
as respeéts things-done or omitted to be done’ before-the'said date. 
The ultimate. question -that we" have. fo decide’ in the present 
case, therefore, is. whether the application’ filed by the opposite ` 
party on--xath July, 1946, for ‘the -teliefs conteiriplated:-by Para- 
graph 9B(3) of--the-Calcutta Hotise “Rent Control Order come 
under the. saving -clause of section ro2(4) Government: of India 
Act. 'The-effect of a:saving clause like. the présent one upon 
expiring statutes has been considered-in several cases two a which 
. deserve special mention. Ts Ss 
-In Wicks.v. Director of ‘Public Puratan: (i) ‘the “House- ‘of 
Lords-had‘to: consider theveffect-of a saving clatise the ‘language: . 
of which very nearly corresponds to. the language -of: section 
(1) (1946) L. R, [1947] A. C. 362. PNE LM : 


— 


Lahiri, J. - 
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102(4), Section 13(3) of the English Statute named the Emer- ^ 
gency powers (Defence) Act 1939 runs as follows: “The expiry 
of this Act shall not affect the operation thereof as respects things ` 
previously done or omitted to be done”. The parent Act expired 
on 24th February, 19;6, and the defendant Wicks was arrested 


in March, 1946 for acting in contravention of a Regulation framed ` 


under the Act on various dates between April, 1943 and January, 
1944.” On May 27, 1946, the defendant was found: guilty and 
sentenced to four years’ penal servitude. The validity of the ` 
prosecution was challenged on the ground that it took place after © 
the expiry of the parent Act and the Regulation ; but the chal- . 
lenge was held to be untenable on the ground that the presence 
of sub-section (3) preserved the right to prosecute after the date ^ 
of the expiry. It was pointed by Viscount Simon in his speech 
that though section 38 of the Interpretation Act (1889) does not 
apply to a statute which expires by effluxion of time, section 11(3) 
of the Emergency Powers (Defence) Act has the same effect.: In 
the judgment of Lord Goddard which was affirmed by the House 
of Lords in Æ. v. Wicks (1) there is good deal of discussion on ` 
the language of section r1(3) and “it was pointed out though the 
language of that sub-section is "somewhat elliptical and less com-' 
prehensive than the language. of Section 38 of the Interpretation 
Act it was wide enough to allow the ‘expiring Act to operate in - 
respect of a thing done or omitted to be done before the expiry.- 
In 7. K. Gas Plant Manufacturing Co. y. Emperor (a) the Federal - 
Court of India had to consider the effect of the saving clause in: 
section ro2(4) Government of India Act in considering the ques- 
tion of the validity of a prosecution for the violation of‘ the Indian - 
Iron and Steel (Control of Production and Distribution) Order 
1941 after the expiry of the Defence of India Act. Spens, C. J. - 
held that though the Defence of Indian Act expired on soth 
September, 1946, the saving ‘clause in section 102(4) Government 
of India Act authorised a continuation of the- prosecution. It- 
was also pointed out that the general rule to the effect that after a- 
temporary statute has expired no proceeding can be taken up it is - 
modified by the express insertion of the saving clauses in section . 
1o2(4) and reliance was placed upon the observations of Viscount: 
Simon on Wick's case. ` 

- Applying the above principles to the circumstances f the 
presen} case we have come tothe conclusion that though the 

(1) (1946) 62 T, L. R. 673=[1946] A. E R. 529. 

(a) (1947) 52 C. W. N. a5 (F.R), r ee 
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-~ provisions of the General Clauses Act (which corresponds to the 
English Interpretation Act, 1889) do not apply to a temporary 
Statute.like the Defence of India Act and though the language 
of the saving Clause in section 102(4) of the Government of India 

Act is elliptical and less comprehebsive than the language of 
section 2 of Ordinance XII of 1946, it is wide enough to authorise 


the continuation of the proceedings for setting aside the consent , 


decree which was started by the application filed by the opposite 
party on reth July, 1946, before the expiry of the Calcutta House 
Rent Control Order. - Mr. Bose has argued that the provisions 
of the Government of India Actcannot be invoked for consider- 
ing the effect of the expiry of. the Control Order which was 
issued by the Governor of the Province. Both upon principle 
and upon the àuthority of the judgment of the Federal Court 
referred:to above we cannot accept this argument, The ultimate 
source of the authority of the Governor to issue. the Control 
Order.is section 102 Government of India Act and the effect of 
the expiry of the Control Order must be determined by reference 
to the provisions of section 102.: ' 

The above decision on the scope of section: dest) Government 
of India Act is sufficient for the disposal of the Rule ; but we 
have to place it on record that Mr. Bose for the petitioner objected 
to the application of Ordinance XII of 1946 to the facts of the 
case on the ground that the Ordinance ceased to have effect on a 
Provincial Subject after 3oth September, 1946 under the provisions 
of section 102(4) as amended by section 5 India (Central Govern- 
ment and Legislative) Act of 1946 (9 and rọ Geo. 6 Ch. 39). 
Mr. Ghose on the other hand contended for the opposite party that 
the promulgation of the Ordinance being a “thing done” within 


the meaning of the saving provision in section 102(4) the Ordinance ` 


is alive even with regard to ‘provincial subjects’, In view of our 
decision as to the scope and effect of the saving provision in 
section to2 of the Constitution Act it is not necessary for us 
to decide this question. 

` With regard to the decision of Khundkar, J. in the case of 
Manindra: Nath v. A. K. Faslul Huq (1), it is to be noticed that 
it consists of two parts. The first part decides that after the 
expiry of the Control Order on goth September, 1946 a pro- 
ceeding under para. gB of the Control Order could be continued 
only under section 17 of the Rent Ordinance. (V of 1946) and the 


(1) (1946) 51 C. W. N. 148. 
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v. 
Giridhari Laha. 


Lahiri, J. 
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' second part decides.that'the relief'under:section 17 of.the-Ordi-. 
: nance is discretionary and not.mandatory:. From what werhave 
‘stated above as to;the-scope-and effect of Section 102.(4). of the 
., Gonstitution- Act -as interpreted by the Federal Court in thé case 
of J. K. Gas Manufacturing Co. (1), it- will -appear that para. ‘9B 
' -«of the "Control Order remains alive for the purposes of a proceed- 
-ing comimenced under it before the date of expiry although — it is 


dead for all other purposes. We therefore respectfully differ 


_: fromthe first part of the- decision of Khundkar; J. in: the.» Aforesaid 
. case and express no opinion on the second part.. 15...55 ma 

, si-The result of our -decision-is that iù spite -of the expiry: of 
“the Control.. Order. on. “goth September, -1946- the \Small: Cause 
‘Court ,Judge-had ‘jurisdiction .o - decide - the. ‘application . filed. by 
the opposite party on 1ath' July, 1946 and that para.. 9B .of f 
the Control Order remained. aive for. the pode of-4this > 
`” proceedirig.. PV SEPLOE pet aya 


:z As:all.the points mies by 'hespetitiaher fi fail the, Rule; must ‘be l 


5 discharged; with regard to costs.it appears. that the-case, was kept 
. pending in this Court for an unnecessarily long- period at the 
‘instance of ‘the: opps party. There s therefore be no order. 


> Certificate is granted under doia 305: j Goraniénb of “India 


a Act as:this case involves thes Ruestion of construction’ of. section. -102 


ef. the said Acte.. “yes fet aue LE RUN umo 
Das, J. ai agies. ] S BE D "on 
& Oi. Dto eco 05007 Rule discharged, 
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3 Before Mr. Justice Rz B. Mukharji.. 
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‘Original Side “RulesTaxation=Attorney for plaintif acting -as dilorney 
when plaintif appointed ReceiverImplied retainer—Cost, if can be 

^^ faxed by Taxing Officer—Retüiner, if tò be.in--writing—Englisk Law to 
‘i . be. followed-—Original Side Riles; Chapter 36: Rulés: 2, -3—Power of 
~ Court to allow fees in excess -of- tho- maximum allowed—Original Side 

-." _Rules,. Chapter. 36, Rule 32~Suit part-heard ‘and: ddjourtied—Febs te 
what extent to be allowed—Chapter 36 Rule 34—Applicability—-Delivery 

QM brief to.counsel who is prepared to discharge his obligations= Counsel's 

REM to ge his fees, if the brief be y subsequently withdrawn. : : 


m 


Ina | mortgage suit G, the plaintiff, was appointed-the honorary Basi 
. by Court. . G as plaintiff signed warrant. of Attorney in favour of P.L.M.& 
^ Co. who continued to act for G, also as Receiver, For moving A àn important 
application his "counsel A was paid a fee i in exoess of the maximum provided 
in the Table of Fees under Rule 32(4) of the Taxation Rules under chapter 36 
~of- the "Original Side Rules: Thereafter another ` counsel B was briefed on 
express instructions of G and-was paid his‘ "fees. for appearing in the suit 
which remained part-heard and adjourned. - On the express instruction of G, 
^. the brief was then: withdrawn from the counsel B and* made over to another 
counsel c who was also paid his fees, 


"The Taxing Officer held that the costs incurred ,by P. L.. M. & Co. as 
attorneys for Receiver candot be taxed without proper order of Court 
directing such taxation as hé cannot acf of aù implied fetainer, that only 
half the fee i.e, the maximum allowed under the Rules be allowed to the 
counsel A and that the fee given to the counsel B be disallowed as tho: total 
of this fee and that given $ to counsel Cc excseded tie maximum allowed under 
the Rules: * : . rupe. x 


Held, that as the plaintiff has already signed: a warrant of Attorney that 
is sufficient warrant for taxation et costs incurred, by. the plaintiff as 
Receiver. = . mum, fes 


` $ ` 


“An authority ı may however be implied when ‘the client acqulesoes | in 


and adopts the Peres R ep desdan s Eus dece retainer myi falso bet 


implied... see cea essens? "na - : S. a : r 


2 2 tc 


Cordery— Lans relating to Seer gih Edy. * or referred to. tuyo 


» lt. 


^ *Application in connection with Oriğinal Civil Suit No, 298 of 1937. 
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: Cmm. "++ “The retainer necd not bo br writing although ii is advisable to have it- in. 
.1949. ^ : . _yrithig, and the Court mies the existence’ of-a retalner* from. the acts of" 
Cx FNIT the parties, - : 

Gour Chand Mullick -` S o - BOSSES 

v. - .« Blythy. Fiüdgute à); ánd-Beán v. ‘Wade (aj! followed? eg? E 

é Kumar Mullick. _ 8I Halsbury (Hailsham) 2e dns; articles, 126 and ia7 referred to. 7 7 
“ET: Innone of the’ ‘Rules ‘65 and 69 of Chapter [of the: Original Side Rules. 
`oe it is obligatory that a retainer must be in writing. That being 90° English 
Wet c . Rules and practice | which pérmit and recognise implied. retainers will be 


seh followed as, provided - $r Roles- 2 and 3: of. c ghapler .36- of, Original $ Side 


€ Y. Rules, : : 








eR 


SE LET 4 „Costs will come 5 out of the- estate, of:G which ide come into, the baáde. o - 


Sac 


E „the respondents, as his heirs and legal’ representatives, | NS aem 


ays - aot m 
-> s. While Rule 3a in \Chaptez 36 of the. Original- -Stde. Rules v OF this Court - 
-defines the powers of the Taxing Officer. ‘it is: not ‘intended to take away 
"the. power. of the Court Jn a proper case to allow fes in, -excóss -of. th& maxi- | 
smug laid -down, in‘ the Rules when the consent of the client in such: payment 
sis i prorog Although guch, conent is not iù Wwelting petal wads. 


* "Ramjas Ajerialla v. Or. Digna & "Co. Os “Ramesh. ME Bas Woe 


Sadas Chasdra "Mitier (4) and Sailehdra Nath Dutta v, Dharani Mohan Roy 


4 - (6) followed, ^3 UAE i (anc Aag zu tu EOS - d - 


de a 


"Rule 34 Chaptet 36: Origiaal’ Side” Rulëş ? "may cil’ in “the” case "of a 
~ ~ aiiple “adjouranient ‘but when’ a case ‘wis üctüally j part eid and adjourned - 
~ T4ob a fortnight, this Rule does iot apply.” S NE e oM 


Borne, wu HP. eee Ee tt 

it the. client bas engaged : a counsel: and, if the attorney , of, the- client ; ds 
aa] “in: fact delivered. à the, brief to the counsel, the counsel is entliled to. Jig: ‘foes, ^ 
Phe "if the > attorney withdraws his ‘brief’ from the ; counsel on the litstruction. wt „his 


client Provided ot course ithe counsel - -wag ` “agreeable, to appear or, Work on 





Tiko brief. Delivery of ‘the brief to the counsel. entitles the counsel to the.fees ^ - - 


marked on the brief so long as the counsel is. A to Saltare his 





7 “obligations in respect: of the briefs. Sue OHT a uV-DoPS E 
eae SA cs * go «hose dE ems SA 
m 2 Halsbury (Hailsham) pp. Hoe: referred. to. "E Fs ee seipa 
` ps UE This ‘Court has power ünder Rule. 9 of Chapter 56 to allow oh fees an 
3 té/dlséct^by | whom such os afe to be paid. = DW E M 
"abet wa tnu ds En e E mi€zkl UL fon E wh ew SG 


Taxation matter coming ona Chamber Simmons, Piotr ai,“ 


; The Tnaterial,, facts. -will. -Appear;'from- the; judgment, ; AC i 


orat gs SUPER MrB: C Diti-for the*Applicant" : PRA v E feb Eccl. 


& Ar. DC. Duft (Attorney) for the Opposite Partis. 
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"The following judgment was delivered : AME Civit. 
— Mukhaiji J. :— This" is a taxation ‘matter -coming ^ òn à 1949. - 
Chamber Summons, sent to~me ` for- disposal by way of transfer. Gour Chand Mullick 
from the list’ of ` my “learned bfother Banerjee ^as question of. E SN 


taxation "of" fees “paid to "him aş Counsel: has béén raised: in this P Kumar Mal ar Mallick. 

application, D : - eS f S April, v. 
‘The matter arises oit ofa "Mortfage Suit No: 298° of 1937 . NER 

Gous Chand ` Mullick v. ` Pradyumna” Kumar Mullick. In tbe 

suit- plaintiff Gour Chand “Mullick ' was appointed” a Ré 

Plaintiff, Gour Chand? Mallick, emp! toyed Messts.’P, Lettie 

&-Co; as the" attorneys to act in ‘that suit and signed a W H rant f 

Attorney ' in their favourz ‘He also” employed his said À omeys es 

to act for'him in his capacity as Receiver but he did - not sid NI. 

fresh: Warrant of Attorney a8 such. receiver. to SEM Et. Ms cM 

E UNDC NER. 


"Two points arise for determination on this application : : 


-  (r) The Taxing Officer by his report, dated the r4th- February, L p AS 3l 
1949 has held that'the cos!s incurred. by Messrs. P. L . Mullick & 
Co. as Attorneys for the Receiver cannot be taxed unless there ia 
a proper order of the Court directing such taxation and from whom 
and from what estate that . costs ‘will come and bas held that the 
Taxiug Officer cannót dct ‘on an ‘implied retainer mitt a specific 


ft 


ordéf'to dé so." ma om uten erates i 









(2) The Taxing” "Omo liis pr ‘disallowed ^ io. items fia 
Coutisel's - fees : ^7 (ay he has disallowed 5 ‘G. "Ms: out of 10 G, Ms. " 
paid to: ‘Mr. B: C. Ghosh, ‘Counsel - brieféd- on „4th *Jariary, “1g4o 
in respect’ "of dn: application made in ‘Chambers: ‘on behalf of" the a 
plaintiff Goür ‘Chand Mullick for payment * ‘to him* as“ Receiver + "d 
certáin sum of money. -He'bas. disallówed"tliis itemiori: the’ ground“ 
thaEthete is no writteñ consént’ ‘of thé: táid Gour Chand: “Mullick E 
for-payment^of a-'fes-of ro 'G; Ms. ‘which y was in"exéess of- the 
maximum provided.by' the Schédule’. .fixed in‘ “the! "Table" of “Fees ^ x 
given .under Rule; -32(4)" ofthe ‘Taxation Rules ündér: ‘Chapter: à6 
of the Original.Side Rules of this- Court.‘ (b) He “has disallowed” 
fees of r3 G. Ms. (10 G. Ms. for the hearing and 3 G. Ms. for 
the:consultation) being fees for hearing-of -thé ‘suit -paid ‘to Mn 
S. N.i Banerjee (Jr) Counsel on: sth April, i938. ^Mr.-Banetjee | ' 
was.briefed ori:the. express instruction. of .the’ said” Gour'? Chand: ` 
Mullick- at: the -hearing,.of the suit before Lort-Williafns, J.. The- - 
-case was.called:on and part. heard on’ sth; April;:1938' and: fhen- 
adjourned, till: 26th Aprilj. 1938 -whém'-the. brief was! withdrawn -' 
fromi him onthe’ express. instructions -of 'the--s&id' Gour: Chand ~ 


xà 


Cm, E 


1949, S 
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"'Müllick-ànd made over -to Counsel Mr. N. £. ‘Chatterjee. - This 


: item of fees was also disallowed on the ground- that, there was, no 


Gour Chand. Mallick written ‘consent’ of the said Gour Chand Mullick to pay: two fees, - 


worn! 


Prodyamna 


' “which taken ‘together were in excess of the maximum “fee 88,, 
Kumar Mallick, ` " 


Miei, 


, provided . by ns table. of fees shown under Chaps 36, 
Rule gal. | ib: 7 i 
. I propose to deal with. the first point as to whether Is should. 
issue „necessary directions for taxation -of the Receivers costs. -- 
That Gour (Chand Mullick às , Receiser- employed., ‘Messrs. P. ae 
Mullick. & Co. as his attorneys is to my mind beyond doubt. The i 
letter of the. 28th April, 1941, "addressed. to the attorneys Messrs, ss! 
P. 1. ‘Mullick & Co. by one S. Chatterjee who was a constituted 
Attorney for the plaintiff Gour Chand Mullick (as. will appear from ] 


* "various proceedings affirmed by him as guch) and who signed ; the. 


letter for the plaintiff Gour Chand Mullick is in the following : 
terms :— ; Í 


‘Daw Sms, 5s E ia n 
: 20710 Mydb O 
2 i e OF gi . - p. a Bm 2^ 

Sendum Kumar Mullick, 


2 Receiver’ s Account, 


1 iid herewith the Account Book and "Statements including i 
Vouchers. , Please file the same and do the needful. PR a BE S 


In pursuance of such direction contained in the letter. Messrs, - 2 

P. L. Mullick. & Co. acted- as. the Receiver's attorneys and the. 
said Gour, Chand Mullick received the benefit of the services of 
such attorneys. The question therefore: is whether ‘the cost of LO 
tlie Receiver should be ;taxed. although Gour Chand Mullick as, .. 
Receiver. did not sign;a Warrant of Attorney and whether having .. 
regard, tó the: fact that Messrs, P. L. Mullick. &.Co. . actually. acted ~.. 
as attorneys ‘for the said Receiver and -which. Receiver received .. 
the zbenefit of. the services of Messrs.: P.L. Mullick & Co, attorneys; - : 
and. "Whether such costs could be taxed on the basis. ofan implied, `- 
retainer. E us ~ 5 ne a ee eus 

` Lhave no hesltation 1 in fea diction for. taxation of the costs. ^. 
of the, Receiver: In the first place it has.to be observed that this - 
was a, Mortgage. suit and, having Tegard: to the plaintiffs stakesin- ^" 
the property in suit'as a mortgageeshe was appointed the Receiver. - d 
without any remuneration and without. security. : Indeed. thig--was- 
not acase where a,stranger-or an. independent person is appointed.. 
a Receiyer.but the plaintiff isappointed.a Receiver because he is... 


2. 


re 


4 


. Vote 84}. i ~- „HİGH. court 


the. plaintiff TT “because he is most haai iwthe preservation : 
of the property pending... final determination of-the suit, . As 


. plaintiff „he “has: already. signed.a Warrant of Attorney and in my 
. Opinion in & case like this that is a sufficient Warrant for taxation of 
‘costs incurred by the, plaintiff as a Receiver. In tlie second place 


a pioper retainer mayon. the facts and circumstances of a case be ~ 


implied as :Cordery: Says in the Law „relating - to, Solicitors, 4th 


Edition P 91—/Àn authority may | however be' .implied-.when the: 


. client acquiesces in, and adopts the "proceeding. ? .The learned 
author also points out further.on the same. page sa proper retainer 
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may.. also. be.: "implied. - Thus :the.. receipt: of a fund out-of Court. © 


produced by, an action is . equivalent to a-Tetainer in the.action;" 
Here on. the facts. and circumstances of the case. presented 
before. me I find that -the Receiver- not only acquiesced in but 


adopted the proceedings taken by Messrs. P. L; Mullick &.Co. as: 


the Receiver's Attorneys and. in fact obtained benefits. In that 


view of the matter it isa just „and fit case in my opinion where: 


I can imply. a retainer and I-do so all the more ced perque the 
said.Gour Chand: Mullick is dead. i 


The act of authorising or employingja: Solicitor to act.on ‘behalf’ 


of clients constitutes the Solicitor’s , retainer. by ‘that client. A ' 


retainer in my opinion need not be in writing. although it is^ always 
advisable . to. have a -writing. Where .there::bas been no written 


retainer the Court i in, my opinion.. may imply- the existence of a - 
retainer from the acts of the parties ‘in a particular- case. - As- 


Stirling, J. points out in Blyth v. Fladgate (1). “It-is quite plain 


that no, formal or express retainer was:ever given: ‘by him to-them ; - 


but that. Was not necessary. for,’ although no such: express -retainer « 


has-been given, the. relation may . subsist, and-its existence may. . 
be inferred-from the;acts. of the parties. If. any authority for that: - 


proposition; be required it:will be sufficient to refer to the.decision- 


. of the,Court of Appeal in the case.of Bean v. Wade (2)... The law 


is also „clearly. -laid down : to the | same seugetin 3I RA pp. i 


$7 to: 88, Articles 125 and 127. - TE : 

The law in India is not different. "An P of: 'Rules-. of 
the Original..Side -of this Court. shows that none of. them makes it 
obligatory that a retainer must be.in. writing. ‘Rule 66.of:Chapter a 


requires that: no. suitor ofthis Court having an Attorney.shall.be: 


at liberty to-file.a Warrant of Attorney à in favour. of -another Attor- .- 


neys except with.. -the` consent of the. former- -Attorney wheat the. 


tud san x 


iy Geer Ligon] Ch. Digg. 5307 EPA A 


3o 


(a) (1885) 1;TimesL; Ry 404 and 2 Times LR. 157. 75 7^ 7 


Cm Bor 
EE 
Goit China, Mullick 


; Prodyudi 
;Rumar Mullick, 2 


atari e 
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. -eàve of the Court or ófa a. Judge first:had and. -obtsined: But that 
“Tule. -does not enjoin ‘that a retainer should always be in writing. i 
-Rule 69 of Chapter a -makes: the provision ‘that: no Warrant: of” ' : 


- a d^ "Attorney Shall be filed unless: it satisfies the réquirements men- ". 


tioned therein. ` ‘But in my opinion these: Rulés do-not `requiżte “a` 
- retainer, to be ‘always i in writing , and theré'i is nothingi da the Rules’ : 
to exclude an implied. retainer. - ` That being: 80' "English "Rules and ` 


"practice which“, permit. and - - recognise” ‘implied. retainers will’ be“ ^ 


NERS 


followed-as provided by: Rule’. 2 and 3°0f- Chapter 36. ^ oet ENG 
- I, therefore, order taxation . of. the "costs incurred by * Messrs, "P 
P.L. Mullick :&..Co.-as* Attorneys for'the Réceivér: "Gour Ghàna ^ 
- Mullick and such costs will come out of the estate of, Góur^ Chärid “© 
Müllick - which “has ‘come into the hands of the: Respondeiits as his . 
heirs:and legal representatives, 'and^ I- dirèct the : Taxing: Officér i 
to act accordingly. ZEE ca EX CE Lae Ps : 
ot proceed now to determine the secorid quéstion on - "this ‘appli- ' cio 
cation "In respect “of: counsel's fees: which: have Been disallowed*' 


E - .by:tlie: ‘Faxing Officer. © ‘The fees. ‘disallowed are wo itéris—ore ig 


"the fee of 5 G. Ms. disallowed in respect òf fee of Mr. B: C, “Ghosh” a 


TER and the other‘is the feeof ¢3 Gi- Msi of. Mt S.-N} Banerjee: Gr). 


n 


a 


The respondent's attorney has contended’ before 1 me that” such: "fees ` ^ = 
being in excess of the limits prescribed: by the” Court were rightly ^ 
disallowed : by- "thé -Taxing jOfficer'as.theré was fho“written‘consent ad 
of . Aho, said Gour :Chahd - Mullick.“ It^ is: beyónd- doubt that ^ 


.these. fees were.actually paid to counsel; l4 aor ~ eo UA E 


"The payment: ‘to Mr. B..C3 Ghosh -is ' clearly proved from “the' 
entries, of, the’ Caih “Book “of. Messrs; P Li-Miillick & Coi dated" ; 
"the: :4tlhi January, -1940 and 23rd' Jànuary,: t1946:"-On 4th January, ae 


i 1940 thei-Brief : was. delivered:to: Mr. Ghosh:and-on-the ame. dap: 


*cheque was: -received by the Solicitors: ‘from --client- Gour” Chatid * 
“Mullick. That appears from. the. entities: on “thi. January, 1940" A. 


in the: -Cash Book. <The entry: ‘under. the date a3rd^ Januaiy, 1940 > eM 
` in the-:Casli. Book of. Messrs. TP. L. Mullick & Co.'proves that zi 


10 G. Ms. were paid to Mr, B: X Ghosh on that ‘date. -.I havé? "ng 2° 
hesitation: :in ‘accepting such ‘entries and in holding that in fact 
the fees.of- 1o. G. Ms. were. actually paid-to Mr. B. C. Ghosh.’ . ~ AX EG 
The. proof in respect of. payment -of the feés: of 13: G. Ms;to'.- 
“Mrs S.N. Banerjee. (Jr) is also in my .ópinion beyond:doubt. The :-7 
, Back: Sheet of Mr. Banerjeé “Has been: ‘produced bofore ime which: . 
` shows. that the Brief-;was delivered to him on.4th. April, #1938,: dando : 
was part heard before. Lord- -Williams J. on -5th April, 19385, „and "a j 
Mo a for a fortnight, "There; is. also the. . dischargë | “of, the, - is 


Vl? 


iv: 


M 


> 
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'learned/Cóunsel'g signature “oñ the ‘Brief ‘in acknowledgment of 


~-the payment of the’ fees of *13 G- "Ms. - The -entries in the: Cash 
. Book of: Messrs, P. L. Müllick:& Co, under the-dates and August, 
1938, and 3oth ` August, : 1938, prove: ‘beyond all doubt the pay- 


: ment of 13 G.M. to Mr. Banerjee. -I, therefore; have no hesita- 


Bi “client. EXE 


: tion in holding that the fees of 13 G: Ms, were. 'actaally paid ki 
 Méssrs, P. L. Mullick & Co. ‘to Mr. Banerjee; ` 
x 


"Phe respondents Attorney contends that’, although in fact 
such payments have been made I cannot allow these payments 
“to be taxed because’ Chapter 36- Rule 32(4) does not ‘permit such 
" taxation except on the production of. the written consent of the 


m ` i 


~ In dealing with this point. I: must Say. “af once e that Oh the facts 


‘T have stated before the consent. of client is clearly proved by 


A “the fact o£ clients making the payment which is fully established 


“by ‘the’ entries. in the Cash Book of the Attorneys, Messrs, P. L. 
< Mullick & Co.. The Taxing Officer: in.- - my, opinion followed the 


2 correct ‘Procedure bechuse he is nob in a position to allow fees 


"higher than ‘those mentioned in the Table under Rule 32 except on 
“ithe: production of the written- ‘consent of the client. | So.far as 
“Mr. Ghosh’s fees are concerned Í hold client's consent was there 
but. it was not a consent in “writing”. - But, while” Rule 32 in 
“" Chapter 36 of the Original Side. Rules . of _this Court defines the 
` powers of the Taxing Officer it is in my opinion not intended to 


. take away the į power of the Court i ina proper case to allow fees 


` greater than the maximum authorised by the Rules and this Court 
has jurisdiction and it has always exercised such jurisdiction to 
~ allow fees paid to Cotinsel in excess of the maximüm laid down 
in the Rules when the consent of the client. to such payment is 
, proved although ^guch - consent is not in writing." If any authority 


) ds needed for this proposition reference may be made to. the judg- 


“ment „of Rankin, c J: in the decision of. the Court ‘of Appeal 


“in “Ramjas Agarwalla ve On. Dignam & “Co. KON “as. well, as to 


the observations, of Saridërsóň C. J.. ‘in Ramesh Chandra Basu. y. 
-Jadab ‘Chandra  Mitier (a) i in the Court of Appeal. . To. the same 


effect- ‘is. the observations of Sanderson, C. J. in another decision | 


„Of the Court of Appeal i in Sailendra’ Nath Dutt v. Dharani Mohan 
Rey (3). . 


tet 1-5 ijs as C. W. N. 903. ce Shek ae n i 


(a) (1924) I. L, R, 51 Cal; tag 8367, MES eae Ee Pa 
s x (9) (103r) L,R. 49 Čale. 618. 5 s.l dura VAS 
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_ As the consent. of client to: pay the feé. of.;10 G^ Ms.. to“Mr. 
-Ghosh i is proved-by- the client's. “actually making ` ‘the payment ’to 


- Gout ‘Chand nd Ma , the: Attorneys for the purpose of payment to the- Counsel T-order 


| Prodya mna 
-Kutar M: Mallick. 


aane do 


. taxation ofthe fee of 10-G. Ms. paid to Mr.. B. C. Ghoih although 
- there is no consent in "writing" x ‘of. the client: and.'such fees are 

;to be paid-by the Respondents as: heirs and legal répresentatives - 

of the said Gour Chand Mullick deceased out of. the estáte^ of ‘the 


aid deceased in. their hands ane I. ‘direct the: Taxing Officer: to act 


, accordingly. ud i. 
The next item. dude. fees of. 13 G. Ms. paid to. "M Bee 


' B It is necéssary. to deal vith certain. facts 80 far as „this item i 


/is concerned. By. letter dated 20th. June, 1938, client Gour 
‘Chand Mullick wrote to hia Attorneys Messrs. P. L. Mullick & 
Co. in the following terms : “Please deliver ‘the "Brief tò Mr. | 
TN. C. Chatterjee ` in thè: aboye &uit on my behalf, Mr.’ ‘S. N. . 
"Banerjee (Jz) is not entitled to hearing fee. ` He is “only. entitled 

toa fee for adjournment of. tlie case ‘on the basis of an. -explajia- : 
* tion as is "provided in Rule a4 '"Chapteg. 36 ‘of the’ High Court 
* Rules, ` Iam informed that’ under this role Mr. Banerjee catinot 
“claim: his fees fot more than 3G. Ms. Pleage.pay him 3 G.- ‘Ms. " 
This is "corisent ‘in writing". to ‘pay 3 G. Ms. out of 13. G. Ms. 
“and must therefore. be allowed. without controversy. With regard 
to: the-balance of’ the fees of 16 G. Ms. Client relied on thé 

‘explanation of Rule 34 Chapter 35., In' my- . judgment Rule“ 34 : 
- has no application whatever to the facts of this case. The reason ^ 


"why that rule does not apply is. ‘becatise ^ it~ was- not & casé of f 


‘simple adjournment but as the ‘Learned -  Cóurisels etdorsement 
on the Brief: ‘shows and - which I have. ‘quoted _ abové the suit was 


actually part? “heard: and adjourned: foi a fortnight. , In such’ a`. 


case as that Rülé 34 id my Opinion doés not apply. . ` Messrs. P. 
Br ' Mullick & Co? replied to` that létter -on the and Juré; 1938, 


"in the following: teris y $e "We have considered ilie Rule referred 


^to in your ‘above letter ,and obtained the views of the, Adsistant 
Taxing Officer. Mr S, Ñ. Banerjeé (jt) cannot be calléd ‘upon to 
` forégo his feés you having required him to return the same.” ee ' 
In my opinion the conténtions of the- applicants are ‘sound. 
: If client bas engaged a. counsel ánd- it the attorney of ‘the’ cliënt - 
hás in” fact delivered thé "brief to the. counsel the counsel” is 
- entitled to his fees. if the attorney | ‘withdraws the brief from the 
counsel on the instruction of his client provided. of -course the . 
counsel was agreeable to appear or work on: the brief: Délivery 
_ of the brief to the counsel entitles the’ counsel fo the: fees marked 


a 


5 eo 
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„on the brief só long as dis 'coutisel is med ig! dischàrde his 
‘Obligations in “respect “of: tlie brief. ‘Tlie *fact- that the* ‘brief was 
Withdrawn by ‘thé. dttorney on -thè instruction ‘of the 'cliént and 
the Counsel- had not: to ;work out the-brief càanndt in my opinion 
in such circumstances as I have stated deprive the counsel of 
-his right ‘to'the‘fees. If,*therefore, in sucha case counsel insists 
on his fees as ho has a right to do andif the attorney pays him I 
.do not see why the attorney should not be re-imbursed by client. 
(2 Halsbury, Hailsham Edn. pp. 516-7). 

_ Strictly speaking the refusal of the client in this case to pay 
this item of fees cannot in my opinion really be brought under 
the.Rule governing maximum fees under Rule 32(4) of Chapter 
36. The fée of r3 G. Ms. by itself in tbis case payable to Mr. 
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Banerjee (Jr) was not in excess of the Table of. Fees. It became . 


in excess because of the client's desire to change ¢ one Counsel for 
another and as the ‘latter Counsel. ‘has to; be paid : his fees. the fee 
payable to Mr. Banerjee (Jr) was said to be in excess of the 
maximum prescribed by the Table of Fees. In my. opinion Rule 
32(4) was not intended to ápply at'8ll to such a case as this. 


Even if it did this, Court. under Rule 9, of Chapter 36 in my 
opinion. ‘has the ‘power i to allow ‘such foes. ‘dnd. to, direct by whom 
such fees are to be paid. . Eel usui a brio DEP aS 


There” is’ ‘One Other” fact "which i ‘is “relevant: on this- point and 


the relevant provision. ‘of which” runs 88 follows + D "The Taxing 
Officer i in taxing such, costs (meaning costs. of, ‘the 'suit) do allow 
costs. of two. Counsel. wherever. -employed-- by- the plaintiff at the 
hearing of the suit "or'in« interlocutory- applications’ fo'-the-plain- 
~ tiffs attorneys kc ‘against: liis own "clients". The -attorney for the 
responden has" cotitended tBat' théré wàs- gorio’ ‘dispute’ about 
this ‘order. But , wherever ‘that  ispüle may haye’ Been at one 
stage it is, conceded. that there | is, no longer- any-dispute. in respect 
of the,same'and.- no steps have been. -taken to. vary, or discharge 
that order. That the client Gour Chand Mullick in fact-employed 
two. Counsel, one after the other cannot, be disputed. - i 
In that view of-.the. matter. I. order ;-taxatjon " ot the: fees ‘of 
13 G. Ms, paid as fees to Mr. ‘Banerjee (Jr), and such fees'-are to 
be paid by the Respondents. a$ heirs and. , legal representatives of 
: Gour Chand: Mullick decéased . and out of thé. estate. of .the said 
deceased in pues hands, and direct the ru. Deer t to áct 
accordingly. | Se RM ENS NE See LM 


E 


-0 
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Cm. E . There will be an. order interms of the Summond..- ee 
oU : Certified: for counsel and the. respondents would be entitled. - 

Gour Chand Mullick to retain;their costs out of-the estate of Gour Chand Mullick, - 
f Prodja amna . s Mere P. L. Malick &. Co.: : Attorneys for "be Applicat ` ie 
Kumar’ Mallick, Fa te warts I acc 
. Mubharji, J. $6 S P s ^t te, > Order i in terms of the Summons. - 
^i "o ` |f a " s d e ms 
: os UM » ~ Before, Mr. Justia s. N. Bine Pg re pene 
Civi. DEN “THE METAL CORPORATION OF INDIA LTD. 
ee Se a ; um 8 ‘2 = B NE m NM a pt 
N 5 oa ‘ i : "i - 5. p / E 
"T dy - A. S. SUBBAIYERA ` Ria Get 


junction Temporary Injunction “Cie High Cour] i in Original Furie 
' diction —Inkerent power to grant temporary ` ‘injunction, when fo be 
z UO esercised —Defendant entered ‘into -a contract of “amployment” with - 
t soc flaintif—One of the terms inter.alia was that remuneration to defendant 
- y . was payable in Madras—Breach of contract —Suit filed in Calcutta . High 
Court on: May a9. 1945—Written “statement filed. in December, | 1948— 
i Suit filed by defendant i in Madras on une 29, 1948—Code of Civil Proce- . 
- dure (Act Y “of 1908), - section 10o—Multiplicity of suits—Prevention of- 
© multiplicity of suits—Specific Relief ; Act (I of 1877), sections 54, s6—~ 
Perpetual injunction when granted—Code of Civil.Procedure, Order 39 . 
oo Rules gy :2—Temporary injunction —Inherent power of Calcutta High . 
Ts i NE , Court. in original jurisdiction only to be exercised, if multiplicity of 
~ mE actions be proved by plaintiff to be. verations—Burden of. proof on | plain: 
~ tif—Averment in the Madras "Maint for purpose of. juridiction that 
` | remuneration “payable in: -Madras"—No particulars -of contract’ ‘of 
`T employment. in that Aaint—The avérmeni not. Jod adedi is 
7S vexatious. . 7d m Cu urs Mss dear 


The Calcutta’ High Court in its" Original Side has inheréat ` powers if 
- rgrant temporary id apart. om the PAoa of the Code. of Civil 
^ ; Frbesdure. , Lg 


- >,” ‘Apart froin the special circumstances which determine whether the’ Court 
oud in''its „discretion peut: an injunction before the shearing of the salt; 


* ‘Applicaton for injunction i in nr Civil Suit No. 10¢6 of oe 


v LE 


4 As 


1 3 n " > Pa fp : a : : » 
34^ .84] C mR bov 5 1 
the same general principles must equally apply to'the granting of a temporary Cm. 
injunction as'to a perpetual injunction and those poete must therefore be 1948. 
sought in the Specific Relief Act Itself. . uo 


2 The Metal Corpora» 
i pene ‘on Injunction, Sth Edition page 160 approved. ps eca tion of India Ltd. 


v. 
7 Nassernanji Nermanji Panday v v Gordon (1) approved, idi : ' A, S. Subbaiyer, 


Commissioners for the Port of Calcutta v. Surajmull (2) referred to. ~ 


Balance of convenience is not the only or even the main consideration 
to induce this Court to issue a temporary injunction restraining the defendant - 
-in the suit in this Court from proceeding with his suit in another Court. 
This Court must be satisfied that the other suit is vexatious and an oppressive 
multiplication of actions. -Inconvenience of the plaintiff in Calcutta suit. does |. 
not determine that the other suit is vexatious Or oppressive. ` 


Principle in Ayman v. Helm (3); Tricum Chand. Santoke Chand LA 
Santoke Chand Singhee (4) and Snow-white Food Products Co, Lid, v. The 
Punjab Vanaspati Supply Co. (5) followed. ` 


The averment in the plaint in Madras suit, for the purpose of jurisdiction, 
that remuneration was payable in Madras without giving details of the con- 
tract of employment, does not make the suit in Madras either frivolous oc. 
vexatious, ee i > - ares ; 2s 


Snow-white Food Products Co, Lid, v 1, The Punjab: Vna Supply Co. 
(5) followed, © | E AUI. 


Plaintiff is the Applian. 


Application, for grant. of {ainete restraining the mod in 
Calcutta from proceeding with his suit in Madras; . .-. - 


- "The matérial facts will appear from the judginent. - 
 Messrs, P. B. Mukharji and A. N. £o for the Applicant, . 
Mr. Ri Chondhuri for the Oppoiite Party," ge eee? aT 


‘The following judgient was. delivered :— A , Ex 


Sy N. Banerjee, J. too this DRIN -my o own: ducit; November, 30. 
: was-to, grant the injunction. It. would have been so convenient, if Ly 
I could grant. the injunction. -It would have prevented a multi- 
plicity-of Judicial proceedings... If would have ` saved the . parties 


costs and harassment ofa trialin Mads: Bk, EP 
<: (2) (4882) TiEBom us cs = pue. Gert e Sea x 
zzi (a) (rga7)L Ls R. 85 Calke.:98407 oo S co s F 
4) (1883) LR. 24 Ch. D. Büt, ^ Son IIT Re dU LCS 
'. 4) (1920) 24 C. ‘W.N. 735. | "Hxc CT. 


'G) 1948) 49' C.W. N. if. 


1948. 


THE CALCUTTA LAW JOURNAL, -- | [Vor. 84.. ES 
- The issues:in -the Madras:.Suit, are two of.the issues, in. the. 
Calcutta Suit. "These.two issues as formulated. by counsel ..of the: 


Tie Metal aia - petitioner are (1) whether the plaintiff -was- induced by misrepre- 


tion ‘of India Lid.. 


P Ve ` 
A, S. Subbaiyer. 


Banerjee, 3. 


sentation of the defendant to. „enter in the contruct, of. -employ ment, 
(2) whether the defendant or the plaintiff broke ‘the contract. Af 
these issues are decided in’ thé’ Calcutta Suit “in” favour of the 
defendant, he. gets a: decre&. in the Madras Suit as.a-.matter of 
course, If.these issues are decided, against him, tho- Madras Suit 
is dismissed. Yd ates 

‘The contract.. of yae broadly: was. made in Calcutta: 
at-the - interviéw-referred'to in the letter- dated December 4 1944; 
of' the plaintiff: to the' defendant; ^ Prima Jacie the - witnesses | are 
in Calcutta. "Thé defendant “has” filed’ his written statement in 
this suit and has ‘inciirred “costs. ` He- has -to- defend this ‘suit 


- here and "fight it out. I think’ the, balance of "convenience ‘is to 


stop the proceedings in the Madris suit and try, thé Calcutta” suit, 
But.hos to stop it. ? 

- Section of the Code of. Civi Pai has no’ application i iü 
this case. "There- are issues in the Calcutta suit’ which do not . 
arise in the Madras suit, as for example, there isa claim heré for f 
damagés for libel whichis :not'the- “subject-matter - öf- the-Madras 
suit. But even if section 10 were applicable, the jurisdiction 
to stay the Madras suit under section ro of the Cade, of, Civil 
Procedure is of the Madras Court and not of this Court. There- 
fore the ‘only way by which I- could- stop the Madras suit ‘was 


“by granting an injunction i in the exercise 'of the inherent power 


of , this Court restraining : the defendant. from, proceeding: with the 
suit in Madras. A 
Now what are the priüclples: on which" this inhérent power 
should be exercised 2. Under, section 54 of ‘the ‘Specific. Relief - 
Act, a perpetual injunction la granted when it is necessary .to 
prevent multiplicity of judicial ‘proceedings. The section doés 


not require-that the multiplicity’ of proceedings -should!-be:!yexa- 
` thous. © Section 54:however doés not -in-terms ` apply to temporary: 


injunctions which are regulated by-the Code of Civil. Procedure,‘ 
The Calcutta High Court in:its Original Side’ has. inherent power: 
to grant temporary injunctions. apart’ from.the provisions `of tlie ^ 


. Code of Civil Procedure, | If the Court exercises this inherent 


power, Ido not seo why the Court cannot take into considera: 
tion the prineiples laid down in section? 34 of: the Specific Relief 
Act. If perpetual injunction can be granted to^ Prevent a: multi- 
plicity of judicial pec ud not teiüporary jntlion 2 


z 


i z ^ 
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In Woodroffe on. injunction. (Fifth Edition, p.160) we find the pelis, 
following passage :— — 1948, 

"The Specifie Relief Act passed in 1877 and Order 39 rules The TEILEN 
I aud 2 of the present Code, of the Civil, Procedure contain the tion of mag Ltd. 
law now in. force , upon, this subject. . Section, 56 of that Act. A.S. Subbaiyer. 
applies no doubt-in terms Only to perpetual: injunction, temporary NE 
injunctions being. left by section 53to be regulated by Code of 
Civil Procedure. .In,a general manner: however, , the, same prin- 
ciples must equally. apply to the granting of a temporary as toa 
perpetual, injunction^ and these principles must therefore be 
sought in the Specific Relief Act itself, By the English Judi- 
cature Act an application. may be granted by an, interlocutory 
order.of,the Court in all cases in which it shall appear to the 
Court to be just or convenient that- such order should, be made ; 3 
and any such order may be made, either _unconditionally or 
upon such terms and conditions as the Court shall think just. 

dn, Nusserwanji Nerwanji Panday v. Gordon (1), Sergent, C. Ja - 
in exercise of-the Original Civil RRO of the Bombay. High | 
Court, observed-at p..279.: . à . 

~ "The Specific Relief Act purports. to, deal sanly. with, perpetual 
lijoncdon, Jeaving .. temporary- injunctions to be,-regulated. by 
‘Chapter, XXXV of the Code of Civil Procedure, Sections 492 and ` 
493. of that Code (reference is to the Code of 1882): state the 
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It - -is, plain, “however, that, apart from the special circumstances i 
which. determine. whether the Court Should, in its discretion grant 

an injunction. before the. hearing. of the, suit the . same, general 
principles must equally apply to the granting of.a temporary injunce 
tion as. to. a perpetual injunction and those principles must theres 

- fore be sought in the Specific Relief Act itself." - . 

[See in this connection, "Commissioners for. | the Port of Calesita 
v. Suraj Aull (a — 0. 0 . - 

. On the principles above stated my view was to grant the, Anjune* 
tion... But I-am unable to, exercise, the inherent jurisdiction, of 
the Court according. to. that view, because I. am bound by. the 
judgment, of - Das, Ju in, Snow-white Food Produds, Co. Ltd. v. 
The. Punjab Vanaspati SuPpiy, Co. (3) which, following the -principle 
enunciated in. Hyman Xe Zim (4), lays« down the ale on which 


-(1) (1882) I. LR. 6 Bom,’ 266 : " cov = ace EN 
pae cupo M TM 
(3) (1948) 49 C. W. N. 172. ' 2 

(4) (1833) L, R, 24 Ch, D. 531, 
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the inherent Jurisdiction of the Court is'tó “bé-‘éxercised* in" Gases - 
of the type under consideration. I proceed to discuss" these °- 


` cases below :--In Ayman v. Helm- (0. - Brett; M. R. said "It c 
“seems to me -that where -a party ‘claims this interference of the- 


Court to stop another action between the same parties, it lies üpon- 
bim to show to the Court that the multiplicity ‘of actions'is vexa- x 
tious and that the whole burden of proof lies upon him: He does ' i 
not satisfy that burden of proof by merely shewing that theré is ` 
a mult iplicity of actions; he must-go-furthere,, : i. DB 

` The principle laid down:in that case was accépted as: ‘gourd bj . 
Rankin, J. in Trium Chand Santoke Chand- vy: | Santoke Chand - 
Singhee (2). Das, J. in Snow-white Food Products Co. Lid: ¥. The? 
Punjab Vanaspati Supply Co. (3) after Teview oft the aathorities " 
lays down the- proposition of law-thus:  ." ie. ae 

- “These cases seem to me to be in'poiat and à they clearly. ‘esta. ^ 

blish that balance of convenience is not the'only* ór éveh the ' 


- main consideration to induce this "Court -to issde a temporary 
‘injunction - restraining the defendant in the suit in this;Coürt from’: 


proceeding with his suit in another Court; this ° Court : “must, be: 
satisfied that! the other suit is vexatious and an ‘oppressive tulti- 
plication-of actions, Inconvenienceé of'the plaintif i in the ‘Calcutta: : 
suit does not determi, 4 that- the- other suits: is vexatious ` ‘or oC 


NS ~ e. vulgi (xe E 


oppressive.” ^ — ^7 Moe 
-In view of these autborities, I cannot: grant: the. injunction: in’ 
exercise of the Court's inherent ‘jurisdiction’ though :“ there” fis’ 
undoubtedly: the double proceeding- unless: I find. that the»:Madrás 
proceeding is vexatious and oppressive." Counsel for the pen i 
to come with-in’ ‘the tule, contends: that the Madras.suit is vexatious’ : 
and. oppressive. `- He points out that'the Calcutta suit was filed ori- 


May 29, 1945. The defendant ' entered appearance and: filed». 


written statement in' December; 1945. : : The Madras suit was filed ` 
on June 29, 1948. (I take the-dates as given by Counsel ‘for’ the * 
petitioner). He submits: that if: the defendant's ‘suit were dona fide, 
he would -have ' filed this- süit- in Calcutta and? would not: have! 
waited: so -long’ to ‘file his süit. :But the answer is ‘sifle: "Phe ` 
defendant waited so long to 'seé what’ the ‘reballt of the Calcutta ‘ suit * 
was. The defendant might very: welkhagé thought “Dot mie -see ~ 
what the result-of the Calcutta suit is "before. T files my suit arid" D 
incur costs for recovery of my remuneration"; And; ; when ; ;he 


(1) (1883) 24 Ch. D, 531.” ` on 7 ~ 
(2) (1920) 24 C. W. N. 735. < sah oh eho 
(3) (1943) L. R. 49 C. W/N.1744 ^ 7 0, 72707 77 
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"found that ‘there was no possibility of the Calcutta suit being heard 
within the period of three years from the date of the breach of 
the contract, he filed-the guit in Madras. ta -saye his. claim being 
barred by limitation |. .  .. 

As to his not filing the guit in Calcutta, it may. well .be tbat- the 
procedure in, the Madras Conrt. would be more favourable to him 
and. less expensive. He is a résident of Madras, 
^ It will appear ‘from thé observation of Bowen, T. J» in yan 
v. Helm (1) that-convenience of procedure of the Court in which 
the suit to be stayed is pending, is a matter- to be taken into con- 
sideration in den d whether the suit to-be stayed, is vexatious 
or nót .. - : ~ 

Counsel’s further contention was that ‘the Madras Court has no 
jurisdiction to try the suit which bas been, filed i in Madres, He 
points out that the: only: averment made in the Madras plaint for 


the” purpose of jurisdittion is, that’ iemuneration “is payable in ` 


Madras.” Ihave read carefully*the Madras. plaint, It is true 
that no -particulars are given in that. plaint, of the contract of 
employment. It i is further true that it has not been alleged i in the 
Madras ‘plaint as to how and why the reniuneration became pay- 
able in Madras,- Ti is- true that is not: ' averred anywhere in the 
Madras: plaint: that-one of the terms of the .contract of employment 
was that the defendant's ‘remuneration would be .paid in "Madras. 
It may be that the~plaint--is not happily worded. -But I do not 
think I am entitled ` to infer ‘that the. words* “payable in Madras” 
have .been putin the Madras plaint with a view to create jurisdic- 
diction in’ the Madras Court. Possibly at the time when the suit 
is ‘heard in ‘Madras, the defendant will give particulars, Possibly 
he will, Prove that one ‘of the terms of the agreement was that the 
remuneration would be payable in Madras, I am not at all sure 
that the: allegation -was.made frivolously or with a view omy’: to file 
‘the suit in the Madras Court. - 

The suit`filed,in Madras- would undoubtedly cause some ` vexa- 
tion tothe, plaintiff. The plaintiff has got. to make arrangement 
fromm Calcutta-for: the-conduct of the suit in Madras, -He will have 
tosend his: man - from ‘Calcutta to Maditás for the suit; But that 
does ‘not Hiaké ` "the Madras : ‘suit ` vexatious, The expression 
“vexatious” has “got a ‘definite “legal meaning, ' That meaning 
has been illustrated by illustrations given in Ayman v: Helm (i). 
It is not necessary for me to Pre them here, On_the materials 
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Cii ^ before me; T am urbis to’ hold that- the: suit in" Madras his’ ‘beth 


1948. - "fled with a view:to cause vexation or oppression.“ 
The Metal Corpora- ` The- petitioner, to quote. the words of "Brétt, “MLR; “has! failed, 
tion of'India Ltd. to satisfy the burden of proof that is upon him, to b satialy the "Coürt 


A.S» Subbaiyer. that the double proceeding is vexatious: ^ - Po 
Banerjee Ș. E I, therefore, dismiss the:application, © Costs i in'the Cause; E 
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August, 24. Po" wd EAT BAHADUR PRITAM'CHAND AND 'ÓTHERS. E. D 


- Hindu Law—Strid han — Hindu diua of. property, with money 
~ - received on dissolution of partnership of. husband and his’ broikers— 
Widow to get only the income thoreof—Tha' property to devilse ‘om ker 
- husband's heirs and siotón har heirs after her death—Property obtained 
- by Hindu widow under’ compromise—Stridhan, if the intention’ was to 
e . give her'an absolute esiate—No difference in principle between. women’s 
_ property acqm'red.by inheritance and that acquired by partition, Y o 
i According to Mitakshara there „is. no substantial difference in principle 
between the women’s porperty- acquired by inheritance and that acquired 
by partition. The ghare Which a Hindu widow obtains, on partition of the 
-joint family properly is not” her stridban- in the sense "that ,en her. ‘death it 
passes'to her stridhan heirs. It is really” given to her’ for‘her ‘maintenance 
and on her death it devolves upon the heirs of her Eusbdnd in the absence’ of! 
an’ express agreement amongst the co-sharers to' -the contrary and not -upon 
her own heirs. - pic ROA LUN LL i. ehh Page 
.« Mangal Prasad Singh v. Mahadeo Prosad- Singh (1 followed. Vagal 
Property obtained by a^wóman' under a compioimisé ‘or settlement of 
. any claim which she makes.is her stridhan if ‘on™ the “construction’ of the’ - , 
- document and having: regard, to the surrounding’: ciretimstanoss, intention’ 
was to give heran absolute estate. The fact that. she claimed ' asa widow, 
: does not necessarily. cut down “her estate toa mere life. estate, 


Nathu Tal Ve Babu Ram (2) followed: $ 


T mr iden, 
i v 


S *Original Civil Suit No; 538 of iois 0004 v o Bid 


(1) (1911) L. R. 391. A. 1211. L, R, 34 All, 234. 
(a) (1935) L. R. 63 LA, 155=40 C. W-N. 48i. © 7^ 0 0o 6 
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;, Suit by reversioners, for deis aside 8. y ded of settlement 
„executed by '& Hindu. widow : 


ee 


The material facts appear from the judgment _ 
Messrs, P. B. Mubharji and 4. A. Roy for the Plaintiff. 


Messrs: Sankar Banerjee, D. C. Sethia and. S, Roy. for- the 
Defendant, 2 - 


WER Š ee ~ - T 


yu it i Be : moin 


` Thé following” judgaient was delivered : : 


z a S 
N C. Chatterjee, J . :— This is .a Suit "e the plaintiffs a as 
reversioners: for setting aside a deed of settlement executed by a 
"Hindu-lady who,according to the plaintiffs, was merely a life tenant 
or-had a Hindu widow's estate in the. property: in question: , 


A Geneological table of the Kanodia family will elucidate the 
relationship of the plaintiffs’ with the said lady.. The family wag 
PIE by the Mitakshara School of Hindu Law... 2 sa 


Feb Sad Solves Poet i 2G LRAJ RANŐDIA (iiy 





'RAMJIDAS DEAD) HássANDROY (DEAD) Cuore At (DEAD) Pauni (otan) | 


E t 
LUN ard tere LOCOS RR S ES 2. efit 





EN aes | 
BISSESWARLAL (DEAD) ` “+ TEJPAL ` Raweswantht [Nant Bar Sanoamau (DEAD) 
PENARSILAL , : : (7 RAXPRARY iore) 
Po Soy. lE Ae at ee _ IN OCT. 1944. 
“It appears that Ramdas, Harnandroy, Chotelal and Ramlal 
carried on business ^ in, partnership under, the. name and style of 


archi peius in: Piece-goode at. Cotton ‘Street, in. Calcutta. 


ANIN” 


MG 


peny i in. pus The doy Was then ‘ry years sot jd in i 
Was, only, 16, . _In-1997. Sagoremull died. PORA UR 

í -iIn |1918' Musst, Rampeary:instituted a guit in in. this , Court. being 
Suit No. 768 of 1918, against Harnandrai, Chotelal and Bisseswarlal, 
son, of Ramjidas, for the dissolution of the said pariendi. and for 
4 declaration’ ‘that she was ‘entitled to’ “four "annas share therein 
and for accoints. There was also a prayer for ‘the administration 
of” thé state. [E 'Sàgoreniull, | if “necessary. ` One: “Musuddilal’ was 
lso’ hide ; a party to that suit." 'He claimed to be an adopted son 
‘of. “Sagoreniull, "but "Musstt. Rampeary denied the same, "Pending 
"thé ayit Chotelal died and hig son ` Rameswarlal who was then dn 
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infant; was sadilni in his! plaće 88 a detSiiaant. 5 To the” Plaint 
it was alleged by Rampeary that Sagoremull was “a partner "of 
- the firm and he, had. four annas share in the:same.- She: -also 
alleged that she was herself & | partner, obvionsly- after the demise: ‘of . 
. Sagorerull and had been carrying dn the business i in co-pattniéivhip. "n 
-wiih the défendanta, . . z Cab BE ND tagat Uesi ov 


=- On November 25, 1920, à preliminary decree was jae Di 


X 


consent of the parties in. the aboye suit. The terms of settlement ate ~~ 
. | Annexure “A” to the decree. Clauses. Ty 2, 5, 6, T. and Oe “are 
| [rélesant. They arë set out bélow.' -~= - ay HL gat uie 


- BUS wise tne Tey ote 2: 3^ "udis 


(1), Rampeary will be declared. entitled to. ‘dines annas‘ishate _ 
pu Musuddilal-. will- be declared . entitled. to. one anna share: of x 
_the subject-matter of. the suit; : d 


ae $ Seed baci k ul 
deen o. ns estet ne s 2 


: (2). The defendadits other, than. Misuddilal -will. ‘be entitled: to. 
the remaining. twelve annas y share thereof. wee Tt xe Uns Pec a 


-.(5) The accounts will be. taken of the. businesses in the- plaint vin 
‘from 1963 Sambat.to 1977 “Assar Sudi. 1st: by. such office as the Court . . 
: "may; direct. and interest of nine annas.per cent. per men&em vill be- 
_ charged on. such amount. ,In the- Spe of accounts sea amounts 


be taken into consideration. - 


166): That- the i income of year commencing from Assar. Sudi- "ES : 
1976. to, Assar, Sudi 1977 shonld be- separately. assessed and what- - 


"ever Sum out'of the share of the defendants ‘Other than Mussuddilal 


wil be settled” ‘by ‘them. for Sádabrata at Kanud the plaintiff vill 
also settle for ‘same _ pürpose' & ‘proportionate sum - out of her » 


. Rare | ef the “profit, for that- period and the tiustees will ‘be the 


anie. If there ‘be’ any sürplüg of the ‘plaintiff's share of the i inconie - 


. of the last mentioned: period" ‘after’ such settlement as aforesaid 


the-same will be invested in- ‘Government Securities and: “the “plain-- ` 
tit ‘will ‘settle ŝa fie - for euch trust: also: AE Kápud. dis sher may think - 


at 


‘Proper: ats Meee. Tem IBU Wo UD kun. dnd 





"bee (a) That whatever. sum. ‘may. “be. found ce to “the plainte on 


Such account "less ` the payment. mentioned ‘in| clause 4 will, be 
invested by, “the plaintiff, within : six- months i in the purchase. of. some 


i immoyeable properties ` to be: “selected,” “by. her. and if not inyested 


the whole of the. amount tand. if invested the balance will be paid. ‘to 
tbe „plaintif and tbe Jncome i the immoveable properties v vill be 


r Ao 
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enjoyed byh her for her life and after. her death - de will go to. het 
adopted son hereinafter mentioned. . 


gi) OS env = 


' (9): That the plaintiff will be entitled to sidus arson -unto her 
bibani: who.’ will:be.entitled ito all her properties that ue pu 
bee) oe ledve: at the. time of- her: capa aw S 


in thé said s suit, Clausé 1 of the térmis of settlement i is as follows :- = 


(1) B be declared: hat: an account beiùg> taken“ ôf all partner- 
ship..business. mentioned in the -plaint-up to JAssar Südi Ist 1976 
Sambat a sum of Rs. 1,74,050/ 14/3 is due by the defendants other 
than. ;Musuddilal. of which--Rs. -1,43,332/9 be. declared to be due 
to the , plaintiff . Rampeary and-Rs. 30,718/s/3, to :the defendant. 

. Musuddilal and that out of the said sum of Rs; 1 1,43:332/9 the 
plaintiff has Xeceived an advance of Rs. 16,000 leaving a sum of 
Rs. 1 327,332[9, $ a8 due i in respect of share of. the , plaintiff for the 
said -period and the said sums of Rs. a, 27,332/9 and Rs, 30,738/5/3 
should bear interest at the rate of nine annas per.cent..per annum 
from - Assar Sudi and 1976 Sambat and will be. -dealt with according 


to the terns “of thé consent “decree made i in the above. ‘suit on rahe ` 


-agih day of November, “1920. A" l UM A . 
x i ADR " DAS aan E d ja Y 
On August 14, 1922, the final’ decree -was passed’ in -the said: ‘suit 
again :by.consent: of the parties, ‘Clauses 1 andi or His terms of 


! solement are‘important.: — ^7. 6.2 4 


E 1) “That the ‘defendants Hartiaddrai and ‘Bissodivarlal do’ out “of 


RÀ 20,500 “payable - ‘to ‘the’ “plaintiff “Mussamat -Rampeary in full 
séitlemnt of her dlaim, and costs and other. charges in this suit 
Ramlal’s daughter, at "the ‘time “of” “death "of" her “husband and 
Rs. 1,500 for the plaintifs, ‘share in the costs incurred: upto date 
: ‘for the repairs j of thé Havily ‘at "Kánud. ànd pay to the plaintiff. the 
balance’ ‘of Rs 16, O00 ‘ini “full settlement, discharge 'and satisfaction 
of her claim and costs in this suit’ excépt to the Properties at Kanud 
tientioned | in clause” (3) of- ‘the terms "of settlément, filed in this 
salt on the, Sth dày of March, Tat. "On payment of the” said: ‘sum 
7 bf Ra 16, ooo "and ' on 'the ‘plaintifs ^ “obtaining - “payment ‘of 
i Rs I EIN les any déduction thé plaintiff will have to pay 
to! the" Sheriff ` thë” "plaintiff undertakes to caŭie ‘satisfaction to be 
entered üp in this suit: - All- further proceedings i in this suit includ- 
ing "the referéhcó ; “are doped o in defile o ‘Payment of the sald 


lc 
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Sin UE RB. 16,008 5 bi ie jd Aigat "gi ‘thie’ 3 “Satie hie ` SAU" “bay y 
interest at the rate of twelve per Behe pet anna," - i 


^ (a) The plaintiff. will be entitled tó the suin‘of! —À 


" ling.with. the Sheriff to xthe'‘credit:of thiszsüit;' The'Shieriffzdo 


pay the said amount to the iplintiff's'attorneycBabu Charw Chandra ^ 
Bose after deduction of. his ,Poundage and charges. subject to the 


prólidction of thé ‘certificate’ t that there is no attachment Affecting 


the diie ahd ihat" is nj exeécutioh' pending, against ‘the above- 


.named: defendants, it. being. distinctly understood . :that sthefe; is in 
fact. no attachment con application ‘for éxoctition pending against 
the defendant: - ; Hah ues at are ere bet 2falctaecdzniAum | 


On pane 26, 1922; Bg. a Tepisiéted Conveyaniée Mast; 
‘Rainpeary ‘purchased the “premises at Nawab ‘Badruddin' Stret as 
‘described :there’in for Rs. 1/46,0ct. I hold' that’ the ‘amounts: 'niéh- 
‘tioned. in the ‘order: 'and the décteé- ‘Were duly paid ‘to Massie 
Ranipeary' and'the lady: puictiased "the * ‘property ‘mostly - with: the 
Yiofleys^ which 'she obtainédas <a: ‘result 'of the? 'sétilebient of the ‘shit 
as ‘aforesaid. - ‘The details will: be given re 


s Bait, diga in 'Odiobér, 1944,  withodt. having, adopted. any 

‘The’ plaintiffs as fevérsioners now ‘claim the said property. 
Béfore her death, she executed a deed of Settlement, dated May Q 
.1935;. whereby "she - purported ,to`transfer, -the said premises;to a 
number of trustees -upon- cértain ‘trusts for the “benefit of ‘idols 
installed in the temple erected by her. In:that<deed Musstt;'Ram: 
_ Peary stated. that the’ various properties were acquired by her, with 
"funds Which ^ "were "lier | Stridban’ property. “This ii is not true and I 
‘Have no hesitation i in ünding that the ‘deed of. sattiémént “contains 
an ist of ‘untrue: statements, ^ Tt i is ‘stated that for ‘four generations 
"Sagóremull's family. ‘used’ to ‘take’ sons in adoption and that ` Sagore- 
mull” "left a Will and disclosed "Bis intention‘ on his death-bed to 
“this lady. “These are ‘all based on imagination £ indi the lady. itivented 
_ these. stories ‘in this ‘deed. "The lady, according to. the recitals 
therein, had ‘received from her. father. various „properties consisting : 
“of, “Jewellery, tab, eic. , und she also inherited i in her own ‘rights 
"properties lying at Hatras, The à deed furilier. states that she started 
usiness with „her Own 'Stridhan ‘and purchased y with her moneys 
_Broperties i in Calcutta. and “Karnabas and that she was. fully. entitled 


“thereto "and. was competent io deal "with the same. Ta dm satisiied 
“that these are also untrue recitals, "Tejpal gave. evidence on, "behalf y 


-oË ‘the ‘Plaintiff in a satisfactory manner, He said that these are 


“absurd and falsé statements and that the lady's father was man. of e 


VoL/E] ^ 5c aie CoU 


no 'substátíde, `I accept his evidence: ihat- the consideration -money 

for'the purchase: "of thé Calcutta ‘property | excepting Ris. 7,500 ‘came 
' ffóm ‘the moneys which she'received as a result of the compromise 
df the said suit- (Q: 398). ‘T'accept'the’evidenée of Tejpal-‘Kanodia 
á "well as”tKat ‘of ‘Babu Sashi Bliuslian Das: Gupta, an ‘assistant of 
{Ke ‘fittn’of ‘Messre.‘Charu Chandra Bose: I have no evidence as'to 
how’ this‘ suih'of "Rs. 7,500 was ‘repaid with ‘interest. -Tejpal -said 
that’ ‘the’ arfaiigérüent: "between the-lady- and Messrs: Matadin ‘Bhag- 
Wandas Who ‘advanced the’ money on:3 hundies was that-the same 
would be'fepaid from ‘the‘usufruct ofthe property. -Even if ‘this 
money was repaid out of the income of this property, ‘it would - be’ 
paid out of her stridhan, I hold that-no portion of the considera- 
tion:money required for stamps and other expenses in connection 
with-the purchase of the property came from any stridhan of 
Musstt. Rampeary except. Rs. 7,500. ; 


' Thefollowing issues weré talsed i — k^ dus 


"Qo "Did the amount paid to MüssE ^ Rampety. under dnd 
in Suit No 768 óf 19:8 represerit the Sharé due and payable to 
her husband's estate as alleged i in paragraph 7 of the pun ? 


(2) ‘Did. "Musstt Ranipeary purchase: premises "No. i Badruddin 
Street out ‘of moneys Belonging to’ her "husband's: estate” pa 


(3) Was the interest ‘of Musstt. Rpa inthe said premises 
limited to her life only as alleged i in paragraph 7 of the plaint ; ? 


: c (4) (Are the. plaintiffs the reversioners .to the estate z,of - PAB OTE 
mull Kanodia as-alleged-in paragraph. Io of the. plaint ? | 


EC do what relief, if any, ‘dre. the’ plaiotifts entitled ? 


3 Vans - - issues - -Noant anda in. the affirmative . except that 
Rs. moo was: the stridhan ofthelady = - 


E 


t 


is Issue No. j ; "involves the question, what is. ‘the’ nature of the- 


interest shih a got in "this property. In amy. opinion 
on the construction of the terms of settlement of the 25th 
November, 1920, she had a life interest or at best a Hindu widow's 
éstat? in the funds-irquéstion. "The moneys: which ‘were obtained 
Uf Ratüpéaiy : “as? the result of-the^said: litigation ‘were received 
by Hélas: Hindu-Widow 6n -the division “of: the-asseta :tà which: 
Hier Hüsbánd? was’: :entitléd Yalong:' with Others. lü-the ‘case. of 
Debi "Mangal^ Prasad Singh vwy "Mahadeo - Toad kin m the 


^ "Ggrz3 I L. Rv 39 L7 A; tara, LER. 94 AIL; 234. ^ ie 


- 
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Judicial Committee held.that. according. to the .Mitakshara. there 
is no substantial difference in principle - ‘between ;the, women’s _ 


. Property. acquired by inheritance and that- ‘acquired by partition. s 
Reversing the “judgment of the Allahabad: ‘High Court, the: Jagi- 


cial. Committee held that the ‘share, which- a Hindu; “Widow obtains 
on partition of. the joint family property is not- her, stridhan , ,in 


- the sense that-on her death it .passes to .her, stridhan. heirs. , It 


is really given to -her for her-maintenance “and on her death - ‘it 


“devolves upon-the heirs of her husband . in. the. absence of. an 
T express agreement amongst. the, co sharers to the. contrary and set 
apap het owa bat: "FIXE er NEAN TCI 


DEP E 
T ME 1 t 


' The.judgment of the Judicial- ‘Committee’ ‘has béen- subjected 
to 'a good deal of criticism “by competent ' "jurists: “But it’ is i 


- academic fo discuss what is the real meaning of: the injunction 
`of Vijnanesyara on the ‘subject’ tand -whether tbe great ‘Hindu 


jurist did. really intend to make an. addition to the: categories of 
stridhan as enumerated in the ancient smriti texts. In the | latest. 
edition of Mayne on Hindu Law (roth ; Eda. Page 731) the learned ; 
author Observes as follows :- — 


"The criticism made by the Jaicial  Committeo. in the above 
case’ ‘that reference by Vijnanesvára to Manu: is not borne out by 


that aüthority as given in para. 4 is due to “My. Colebrocke’s 


. erroneous: translation. which - Dr. Joly bas. corrected - and | 


M ocn $ zn nuc vay CENE: E LAS Mas s ude 


~ We have got to accept as correct: the’ view- expressed". “by Lord 
Robson so -long as the judgment of, the Judicial Committee is | 


* binding on the Indian Courts. In effect the whole of- Vijnanesyara’ 8 


expansion as given in the Mitakshara i is to be discarded, Partition, 


- it-may :be pointed out, is- by pre- -existent: right-acéording- ‘to. Vijna- 


nesvara (Mitakshara r, 1, i7 and°23). - Vijnanesvara expressly 
states that'the mother does not take her share . in lieu of mainte- 
‘pence (Mitakshara 1I; 1, 32- -3).” But it“ is’ no' use i&dülging in 


"acàdemjc: discussions asto- -the | soundness - of Loid Robson's ] 


observations. 


,.lhave been: referred to the pleadings à in the „s aub e dis 
as. well as to the nfüdavit.of.her. agents "Ramparayan, Sharma; 


` dated July 8, 1918, Exhibit.Ba:, It is clearly stated in the. affidavit 
that Rampeary was claiming the. estate of her husband. -Sagoremull 


on partition, of the..joint properties. _ On behalf of the defendants 
learned Counsel Mr. Shanker Banerjee has argued that the case of 


- 


, Vor:84] "ET succum) $ z 

` Debi ‘Mangal Phisad-Singh™ $. Mahadi Prasad Singh (1) is a case 
"of ` partition -and the’ law -laid-down therein should not be applied 
in the case’of assets obtained by a Hindu widow on tbe dissolution 
of" partnership.: On ‘principle I do not think that there should be 
‘any difference in thé two cases," It is now settled ' law both under 
the :Mitakshara and * Dayabhaga. that property inherited by a 
woman from a male'is not her absolute: ‘property and passes on her 
death:to the heirstof the "male. from whom ‘she inherited it. 
: Reading all the:relevant documenta: together; in my opinion, the 


lady got-a-life"estate. '. -She was ‘not being given the moneys pay- . 
able ‘under -.the: ‘consent . decree . absolutely: and safe-guards were ^ 


‘provided. In accordance with clause 7 of-the terms of settlement 
of November, 1920, the money was to. be investéd by Rampeary 
“within six months i in purchase of. property which was to be selected 
by her. She was only to enjoy the income of the property for her 
life. If she had ‘adopted any son, the property would have -gone 
to him. , Inasmuch as she had not adopted any son, the same 


should: g0 to- ‘the plaintifs 88. - the. next heirs of her deceased | 


husband. - ee ae - - 


Oon 2 - 


~I- have born seed to the case ots Nath Lal’ v, Baby ‘Ram la). 
In -this ease the Judicial Committee held on the construction of 
the award of certain arbitrators.that the widow received an absolute 
‘interest in tlie; property.alloted to her.. The important clauses of 
the award are set out at page 481 of the, report?in the .Calcutta 
Weekly Notes. It was‘ really*a question of construction of that 
:document., On. its; ‘true construction Sir George: Rankin, held that 
the purport | and intention, of -the award was. to. confer on the 
widow an absolute „estate and she was, “therefore, competent to 
‘make a gift c of the ‘same to her daughter. - bo 
The effect of the Privy Council judgment is that pro- 
perty obtained by a woman under a compromise or settlement 
of any claim which she makes is her stridhan if on 


the construction of the .documént and having regard ,to- 


the surrounding circumstances, intention was to. give her an 

absolute estate. The fact that she claimed as‘ a.widow does not 

~ necessarily cutdown her estate to a mere life-estate. What estate 

or what interest she would take, would depend - on the terms of 

the cet and other relevant. documents. in this.case and the other 
(1) (1911-12) L. R. 39 I. A. 131 pL L. R. 34 All. a34. 
(2) (1935) L. R. 63 L A. 155; 40 C, W. N. 481. 


Cmit. 
1948. 
wee 
Nani Bai 
Y. 

Rai Bahadur 


gr 


Pritam Chand. 


Chatterjee, F. 


^ Rai Bahadur 


Pritam Chand. 


^ Chatterjte, F. 


THE CALCUTTA.LAW JOURNAL. l Vor. 84. 


circumstances; On the : circumstances | T ^before mei the 
inténtion:was not to confer an absolute estate on , Musstt. Ram. | 2 
peary. It is proved. that. Tejpal was taking an interest -aa to: how 
the money: was actually: utilised | by, the lady. It is established 
that his branch-of the family was interested. to. see that’ the. i 


- were not dissipated. They. were. taking a very active -and intelli- 


gent interest in what this lady’ was doing. _Even if the lady pur- 
ported ‘to „acquire a larger interest the compromise: would: .not 
be binding on the actual reversiuners,. who ` were not: parties to 
the same. In the terms of. settlemeat' words,were carefully intro- ` 


‘duced in.order to narrow ‘down her interest. -I hold. that -Musstt 
X "Rampeary did not get an absolute : estate: and«:she never.: 'acquired 


an:alienable interest in the -property and.shé,was not competent 


‘to deal with the same as she a cR to. do > by. the. deed of 


a 


settlement. . .. . i : Lo E" 
I answer issue No: 4 in the affirmative: Varo aes epos Bos d 
The plaintiffs vill be’ entitled to. recover “posseiision "ef m 


"property i in question on ‘payment of the sum of Rs. 71509 © “with 
< interest at 6 percent per annum from the date of the. conveyance . 
dated September -26,: 1922, till the . date: thé whole amount. is 
.paid' by.the plaintiffs to the. trustees of the:deed of- settlement. 


Possession will be -made -oyer.by the: trustees to- the plaintiffs 


"on recéipt of the said sum with interest and: the, Trustes. will 
“hold the moneys that will be paid:to.them a the ances ‘as trust 


.funds'or moneys impressed with. the’ trust. . gd me 
' Coats ‘of both parties of this'suitoóh Scale No. 2 will}come:out 
“of the propere Certifiéd Tor two counsel; Ec EU D 
eset A mae PER, ^* (AT unde 
s. c MCN Suit decreed on terms. 
à $i n PENS $ ee eee 
c cs ES AS NC age S 
m ELS DNE E Gc 5 x Dee qnl 
' - "ETE 2 ta E [E Sus P ic Ty ke 
E ice f "RR NE ve o aur E 0 om 
t PART ER cu vocati vavi 
E fen ^ c0 t gj ` " " 
S x. $ X > = z 2. ule x 
r E ^ r l ext Dou uL 
£s 8 e t we - fat ae 
E n m wie ent C Sun Sash EHI 


Vou. 84.) °°. °° "màs cov&mn ^7 775 
O “Before ‘Mis Justice S. AES m 
po oUm “MEAN MOHAMMEW SIDDIQ : 


e . ees k tie ct 


Vg IS DESEE. 


‘MOHAMED AKBAR AND OTHERS.’ + 


Hundi, d dated: m November, 1933, drawn by a'stranger in i favour vef a fim 
before dissolution: payable 56 days after date i; e; Stk January, '1934— 
“Handi endorséd by the firm im favour of one of “its ‘partners, the plain- 

ne Hf Thereafter the firm was dissolved’ with effect’ from 31st' December, 
^^ 19332-By the deed of dissolution, dated 4th Fabruary, 1934 one of the 

_  Pariners the defendant No: 6 agresd to pay the debts and liabilities of 

` the firm and to indemnify the plaintif iw respect-of'any' claim) or’ action 
. Tm respect of any of the’ debts -of the firm—Thereafter the Hundi was 
dishonoured by the drawers by non-payment-—Presentment of the Hundi 
^ nok pleaded: in the plaint—Thereafler agreement between the plaintiff 
and: the drawers. of the Hundi om oth Fune, 1934 by which” the. drawers 
:.agreed to fay the debt dus ow the Hundi onccertaim terms and condition 
and; pledged" r5 barrels of lisard"skin. as’ seiurity—After dissolution: of 
the firm’, the’ defendant’ No» 6" carried on business under-tlie "ame "and 
-siyle of the old' firmas the sole propristor—The plaintif sued thé dramers 


of the Hundi being defendants Nos 1 io 4, the defendant No.6 his ` 


co-paríner in the dissolved | firm who continued to, carry on, business under 


a LEA 


the old name of the firm and the. old dissolped firm. bei dium i 


CUN i 


No. .5 on. the Hundi, iOS 2 4 Apa sean tela 


| Held: (a) That the exdorsement of the.Hundi'by:the firm da “favour. -— 
:the plaintiff, a partner, did not .create‘any ‘debt. or liability between the 
plaintiff and the firm becauss:no action: can: be brought by-a: firm‘ against: ode 
of-i's partiers nor by one of the™ partners against ‘it, the’principle being 
. that in any. suchaction' one person at least would appear both-as'plaintiff- and 
: defendant and the plaintiff on recovering the amount claimed. canvbe called 
upon by ! the defendant to.contribute, , , |... diei does inch. ur 


* (b) That the Hundi being payable 56 days &fter'date, the-cause of ation 

of the plaintiff on the -Hundi did: nót'arise:until the 8th-of’ January, 1924, 

The firm haring been dissolved on: the, 31st; of «December, ~1933; before the 

r plaintifs cause of.action-arose under Order: 30 Rule,(1) ofthe Ciyil Procedure 
Code; the plaintiff could not sue the Ërmin i its-firmname. Ta; 4 om 


(c) That the defendant No. 5 i. e. the old fiiv was: nöt ‘Hable ‘on the 
Hundi by reason: of the endorsement by , the firm‘as no such:endorsement 
‘could’ create any liability as between thé plaintiff and the firm. 


(d) That the defendant No. 6 was not liable on the.Hundi. as he. was. not- 
thes indorser;, The, „defendant, No; 6. was. ‘not’ also "liable .by t teason- of his 
‘undertaking to pay the debts of the firm-utder the deed:of dissolution: as. the 
endorsement qu not create any debt : as between the os and the firm., 


ve t E 
an aye nt 
P E 


* Original ‘Civil Suit No. sai of 1935 
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» 


(e) That the plaint did not disclose any cause of , action as the plalntiff 
did not plead presentmént of the Hundi in tlie plaint: " f x 


(f) That liability for the Hundi.so; far asthe firm "was concerned as an 


~ indorser, was discharged by reason of the agreement between the plaintiff 


and the drawers, dated the gth of June, 1934 as the same was not with the 
. consent of the firm or the defendant, No. 6. E 


(g) The suit against the defendant No. 6 was barred " linütation as he 

„was joined asa defendant by an order of amendment, dated the 27th of July, 

1937 v which must be regarded as the earliest date of which this suit is to be 

deemed, to have, been instituted against the defendant No. 6. -The: cause of 

action aguinst the defendant No. 6 being based on "the deed of dissolution, 

dated the 14th of February, 1034, . the suit must be deemed. to be, barred 
i against the defendant No. 6 on the a7th of July, 1937. i Y 


Editorial Notes :—It has always been a settled shes. that - a firm 
pum be a-debtor or creditor to one of its partners and vice versa. It is also 
settled law that one partner cannot sue another for debts in respect of. part- 
‘nership transactions excepting for accounts ; for. it is.only when accounts are 
taken that the debts and liabilities as, between the partners -inier se can be 
properly), ascertained without one, partner having .the right of contribution 
against the other for debts which he might: bave to, pay om account of the 
‘partnership’ or “on account of Partnerghip.transactions, This principle seems 
to be based’ -on several «considerations which, may' be summarised as 
follows :— : aoc. MEN ES, fuf ah hn E Yat ut. 
^ (ay&u md fim is not a légal entity ‘and’ is ‘Identical with the 
partners composing it.. Therefore, if one partner clairis against the partner- 
ship he in fact, claims against himself and his co-partners, In the eye of 
law ‘there is no obligation. by: a. man to pay himself or to,pay himself and 
another nor cansa man claim. mioney from himself or from himself and 
another.. This ‘principle of: Common Law. applies: equally inthe case of — 
claims .'made; :by a partner. against his firm or against one of his partners in 
respect of Negotiable Instraments crawn or enċorsed or accepted y: the ` ir 
in'his favour. - . DR : ` PI dhe eee i 9 
(B) To allow a partner to recover money due by the frin or to-recover 
against, one. of his partners for partnership debts ‘would be to allow him 
to recover debts for which he is liable to contribute himself., © -: ~ . 
_(e)- As regards Negotiable Instruments ‘one partrier-cannot-máke à fitm or ; 
his co-partners liable for- bills’ drawa’ on or accepted by the firm or'by his 
co-partners as the agents of the firm fora partner cannot at the same time’ “be 


e 


“the drawer, and the acceptors, < <! A 

(f) A man cannot be: both the lait and: gietendan: in the same 
action, E DD ; 

| Cases followed —- Py xus UN ERN. reta, Qua 

' Ellis v. Kerr (1); Teague v. Hubbard (2); Neate v: Turion ER Ghee 
Y. Gumbhirmall (4) ; Sankar Lal v, -Narayan (5), - e 

(1) [1910] 1 Ch, 529. (2) (1838) 8 B. &C. 345. (3) (1927) 4 Bing. 140; 

(4) (1934) 39 C. W. N. 606. (5) (1942) 4 C. Ww. N, 658. 


Vor. 84.] ' "wide óURT. 
Suit for recovery of a sum of money due on a Hundi. 
The material facts will appear from the judgment. 
Mr. R. N. Mitra for the Plaintiff. 


“Messrs. A. K. Sen and P. Mandal for the Defendants Nos. PRAE: 


The following judgment was delivered : 

S. B. Sinha, J. :— This is a suit for recovery of Rs. 107134 
alleged to be due to the plaintiff from the defendants r to 4 
as drawers: and acceptors of a hundi dated November 13, 1933; 
from defendant No. 5 as indorser of the hundi, and from defen- 
dant No. 6 on the footing that he agreed. to discharge .the liablities 
of the defendant No. 5. 2 - 

The plaintiff and Din Mahomed’ used to carry on business in 
partnership in the: ‘name of East Indian Export Company and 
Asiatic Produce Company. In 1933 they decided to terminate the 
partnership. The defendants I to 4 had’ drawn and accepted a 
hundi for Rs 10,000 ‘payable to the said firm or order 56 days 
after date. ‘In accord and satisfaction of the plaintift’s share in 
the partnership, the said Hundi ‘was indorsed by the said firm 
through Dib Mahommed in favour of the plaintiff on November 
14, 1933. The Partnership was dissolved by mutüal consent as 
on and from December 31, 1933 and on February. 14, 1934 a deed 
of dissolution was executed by the plaintiff and Din Mahommed. 
‘The deed provided, inter alia, that Din Mahommad would be 
entitled to réalise all the outstandings. of the partnership businesses 
and would pay ‘all debts and liabilities of the said businesses and 
indemnify the plaintiff in respect of any claim t or action’ in “respect 
of any of the debts’ of the said businesses and Din ‘Mahommed 
would be entitled to use the firm names and to the’ be: efit of all 
‘contracts entered into by the two ‘firms. In‘a schedule to the deed 
‘of dissolution, the outstandings, stock‘in-trade and the liabilities of 
the' businesses were set out, which did not contain any reference 
to’ the plaintiff as a creditor on. account of the Andorsement of the 
Hundi by thé defendant firm. ; 
^ "On December 31, 1933, the plaintiff “made and signed 
the following _ endorsement in the books of account of the 
‘partnership. A aoig 

- "After understanding "the account, partnership is dissolved 
amongst us and: the account book is closed. ‘I have received my 
full dués, and have no further claim. j ‘Henceforth’ I shall have no 
interest ' or ‘cancérn With the firms of’ East Indian Export Compan y 
and Asiatic Produce Company.” 
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Crys - The said: Hundi, dated Noyember 13, 19335; Was dishonoured - 

- 3949. ve by non-payment by the drawers and it is alleged that the defendant 

d Mein - lammed firm pad notice ‘of distiondur:* This ‘Suit was “Bled ott Mart. 3n 
spa: gat 1935. . EOE RASA OE RSEN NU 

Mohamed Akbar — 5 Ihe; -plaint alleged that; on uie: 9 1934:the;, defendants, mito ‘4 

ue ae . with: verbal assent of the" defendant firm Pledged , 15- barrels of 
Sadat Lizard Skin as. security, ‘for’ the debt. due” "on the: Hundi, gwith _ 


ihe. -plaintift c on certain, terms, "and conditioni; ‘contained. im a 
writing, bearing’ the, said date.. Leave, was reserved under, order. a 


,£zOT tfa. tS 
Tule 32 ‘to. sue for. enforcenient, gf the Tight, jin Tespect- of the , 
a EU GIST Dar ALULI de e) Cx J: ] 
ae ots ` dor In MM EE ae tty? ZU od pte PO 


REM PREGA he. denimi 1 "io^ 3 filed a ‘joint, written, statement. — 
Mas, Oo Defendant. No. 4 filed- a separate, written. ‘statement , às E the,- 
LES defendant frm. of East India, Export Company. - E 


: ; Mn >On. March 19,, 1937, the suit came (UP; = for hearing | -before 
; a bs Williams, J. “and wag | Part, heard. ` P "ntl De cA 
ae 3 E v Thereafter” an ‘ap lication” was ‘made. _ for, ame endment. of the 

mes "pnr. The ‘applicatjon ` was heard vo on the anth Jal, 1937- -when 


Là Wii, Js made an Order, that, the plaint, ‘and the. register ‘0 of 


cis unit 


. maine a S abd ¢ description: of Din. “Mahommed, a a, member of- ‘the fi 1 of 
| Bait ‘India Export Company. as. A, , party defendant, eer 


rae tt “ 


tin “the ‘schedule . to. the : ‘order. The order. for. amendment was : 
. ‘nade without prejudice, to. the contentions , of “the - defendant, that 
-. ecu the ‘claim ‘against bin. “Mahommed, was barred by. limitation and 
į E i that thé Amendment introduced: à new claim. „Pursuant ; ;to,;the > | 
oder, the;plaint. wag, amended ‘and th e amendment i in the ,phaint. was 
‘signed by the Registrar on he 15th, September, 1937: UE 
‘The "pláint “Was amended by adding Din. Mahommed s.a ` 
pity io the ‘suit ‘and by ‘alleging that. the - defendant firm was a i 
‘continuation ‘of the’ firm. ‘of, ast I India Export Company.. and Din 
- ‘Mahommed had taken “over. the liabilities of | ‘the business of the 
“said firm: ‘It was so alleged that" Din Mahomnied acknowledged 
his liability to pay the plaintiffs claim, by a a letter: -. dated the. eae 
Bx 5 S WB "Maich, 1924. i E 
i3 Din Mahoómmed filed a written. statement. A urged t that, the 
PS : Plaintiff had no claim against: him because _,by. the Deed of: Dissolu- . 
Mon; as well, as by- the. endorsement i in the., Account, books, to. 
. which. I have referred, ‘the, plaintiff. acknowledged that. he fadno - 
ud claim against Din Mahommed,- He-denied presentation, of hundi ` 
D and notice of dishonur. ‘He further denied that „the. -East India 
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Export , rend "Which he carried on TNNT was the 


same as the firm which bad -been. dissolved. .. He denied having . 


taken over thesliabilities of the.old firm so-far-as the plaintiff was 
concerned. He. also, denied that he. -had , acknowledged his.liabi- 
lity i in, Writing | or. that he - assented.to the pledge by., the defendants 
“I fo. 4 on oth. June, .1934. . He contended. thatthe agreement 


dated June. 9, 1934, -was a novation of the yoriginal! „contract and — 


wiped.out, the liability, if any, on the,hundi. 


, The defendants- Nos; r to 4-not „having filed their- affidavit of 
documents j in time, their defence, ,has,. been struck-out. by añ, order 
of.thís Court, i TM IR DD TRE 


ae ‘Defendant ürm and Din, Mahommed .have appeared. te contest 
the guit. ZY opsje sí aor AS A9. 
n The following issues were timed ase Ge Oty 


_ (8) Is- the-suit maintainable. avails: defendants. 5 and. 6, Bes 


Mira Has the plaintiff, any cause of action Against -defendants” 


Send6? . MEM see ties gd 
NON Does the plaint disclose, any cause iéof action. ? í 
a o2. „Did. the Plaintiff, ‘accept or appropriate the sum covered: m 


the, bundi as alleged i in, Paragraph a of tlie. written "ElttenienEs of 


defendant No. SP. x dei 


nta 


25.9: Has the plaintiff any. claim sinis defendant No. 6 in 
view,. of. ithe dissolution ` of the ee firm of ast India 
“Export. Company? -... 42. 2 gs 
j| A Hasiability under the, „hundi bean: discharged iby reason 
of tbe agreement dated , January 9; 1934 ?.. ‘Was there. any con- 
sent.by defendants 5, and 6, to the said agreement ? - 

LT Is. the suit. barred, by limitation against dendia No. 6 2. 

- 6. To. what relief, if any, is the plaintiff.entitled ? 

, Issue. No. x (a) i Is the. suit „maintainable - ‘egint defendants 
and62 ee Sie AK eta 

It is ~contended that the Jeon of ae. hundi. dated 
November 13, 1934, by the defendantifirm in favour of: the „plainte 
tiff, did, not create any debt or liability, :as - - between the . plaintiff 
and the, firm, ‘because a partner cannot. be a creditor . of .the un 
“of which he is a member. j : : 

Refererce was made to the case “of Ellis v. Ew r)a By a 
-marriage.. settlement W. W, Kerr assigned a’ policy of ‚assurance 
on his own life in. favour of the. trustees, to be held upon the 
trusts ‘of the settlement, „The settlement contained, a covenant by 
W. W. Kerr and T, D. Butler. and C. J. Kerr. (two:of the frites) 


m [1910] L R. TCh. 529. J x Bie ae cd eee 
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slierdby they covenanted with the trustees that’ W, W. ‘Kerr would 
- not by any act or. omission cause or allow the policy ‘assigned 


ww 
Mean Mohammed Dy the settlement or any policy ‘substituted ` ‘therefor to beconie 


Siddig’: 


"Mohamed Akbar, 


Sinka, J. 


„Void or voidable and that they would duly pay’ all money "payàble 
for keeping in forcé the said policy and that if such’ policy should 
become void would effect on ‘the life of the said W. W. Kerra 
new substituted Policy “with such ‘office and in süch “names ab the ` 


, trustees would direct and would deliver and assign’ every — Such 


policy to the trustees, . . The policy ` lapsed and in: ubititution for 
it, W. W; Kerr effected a Policy on his'own-life in the names” ‘Of 
Butler; C. J..Kerr and W. H. Chetwynd as trustees of^ ‘the settle: 


ment, W. W, Kerr made default in the payment of premium and ` ` 


was adjudicated a bankrupt. , Thereafter Butler and C.J. Kert 
paid premiums for some time “Dut they refused’ to- mak» any 
further payments. "The action was | brought by E, H. Ellis against 
W. W. Kerr; T. D. Butlet and ^C; ‘ij. Kerr inter alia for’ an order 
on them to pay the premiums which had fallen due. The defence 
of Butler and -C. J. Kerr wasthat the- failurei to pay. premiums . 
created no cause of action’ against them by: réason of! their being 
n&med.therein' both'as covendntor and ^ covenántées. Warringtóh, 
.J. held. that the covenant was-void. ‘ He observed às follows i+ 

“The substance of the objection i is that a ‘man'cannot make. 


` a contract with himself." Orie would have thought,” it only réquited 
` to be stated to be self-evident that it makes no’ “difference” that 


he joing in that contract: with’-himself some other ~ “person either 
"as covenantor or'aó$ cotenanteé, "if-'the obligation on thé ® : ohé side 
or asthe case ‘may: be, the right - “to énforóe ‘the: obligation: -On- 
thé other side, is joint:. In the‘piésent casé ‘the right to enforce 
tbe obligation is‘ unquestionably a joint: right. e is- vested in 
the three. persons. with whom it is:niadé- as joint ‘tenants: aad the 
action is brought in supposed enforcement of that right -against 
two ‘of the persons in wlióse favour it‘is‘created.” (page $34) ^ 
ee he observed as’ follows'i—-(page 536). LOTTI 4 3 ie 
7 "Now the result of “that: ‘ease I think i8 “plainly to ‘determine 
that it is a matter of sùbstańče'an obligation by'a^man to pay him- 
self or to pay himself and another is one. , Which'is in- fact rot ah. 
eres in the eye Of the law.” -  ~ IL . 
In Teague v. Hubbard (1) a faction of a ' Jóini Stóck Com- `- 
` pany was employed ‘by the company’ as their agent to sell “goods 
for them. - Having: sold goods on account: "of" the ‘company he . 


-- drewaa bill of Exchange on the paictiaser payable to “the draier's 


(1) (1828) 8 B. & C. 345. ` -L : SD CM 


A 


Vors 84.) ." ^HIGH COURT;,; --- 


order. 4 The purchaser accepted , the bill and the:drawer indorsed 
'dtto the actuary of .the company who again indorsed ‘it to.another 
member who -was the Managing Director and who. purchased 
goods, for the company. The company was then indebted to 
the managing director for a larger amount -than the sum mentioned 
in the bill. The acceptor became insolvent before tlie bill be- 
came due. The drawer received froni the:acceptor ro shillings 
in the Pound. upon the amount of the bill by way. of -composition. 
-The indorsee sued .the drawer on the bill. It was:held that the 
indorsee being a . member of the ‘company could not sue the 
drawer on the bill inasmuch -as‘it was drawn. by-the latter on 
“account of the company. Lord Tenterden, C. J observed: . 
(7. "It further appears that both the plaintiff. and the defendant 


were members of the Mining Company. If therefore the plaintiff : 


recovered on these bills it would be recovered by ‘one joint 
Director ,against another and. then the defendant .could have a 
right to call. upon the plaintiff for contribution. It, is clear there- 
fore that no action can be maintained upon the bills.” , 

In Neale v. Turton (1), the plaintiff who was a holder of shares 
in, a Company, drew bills on the directors of the Company for 
“goods supplied by him. The bills. were.accepted- by the Secretary 
of the .Company for the directors. The Secretary had authority 
to accept bills drawn by the plaintiff’s brother. Its was held that 
the plaintiff çould not.recover on these bills against the. Company. 
Best, C.J. at page 151 observed as follows :— "up 

»"It,may be admitted that if a partner were to draw on other 
partners by name and, they were individually to accept, he might 
recover against them because by.such acceptance a separate right 
ia, Acknowledged to exist; But that. is not.the case here, for the 
bills are drawn on.the directors. of the . Company. and- accepted 
for -the directors. . They are the agents of the company-and accept 
as agents.of the company. The case, therefore, is that.of one 
partner drawing on the whole firm including himself, There is no 
principle by which a, man can be at the same. time plaintiff and 
defendant. We-are clearly of: the opinion that those bills being 
: drawn on-the directors are in fact drawn on.the company of which 
the plaintiff is himselfa member. He cannot be at the same time 
drawer and acceptor, and the rule therefore which has been 
obtained for.entering a non-suit must be made absolute.” 


In. Lindley on Partnership, roth edition at page 747 it is stated 


asíolows:— _ . 
(1) (1927).4 Bing. 149, z 
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-In ‘point of-law:a partnet may: bei a debtor ora ‘creditor to^ his 


` co partner -but he cannot be either a- debtor or creditor ‘to’ thé firm - 
of which he himself-is a member“ nor cau be: employed’ ‘by* his i 


firni for a man cannot“ be his. own employer” "nd" again at. 


i page 161. PN zona Py ee ae Us 


(1) A firm can enir sue nor be sued otherwise than iu “the: 


. names of the persons composing it. 


_(2) Consequently no action can be brought’ by the: firm' against 


` one: ‘of its partners, nor- by one of its partners against it ; ‘for in. 


any such action.one person, at least, would appear both“as plaintiff 
and defendant, and it was considered: absurd for any penn to gue. 
himself: ever in form". m 
The legal position, it seems.to me; is'the same in India. “The : 

principle seems to: be, as Lort-Fenterden; G. J. observed, that if 
the plaintiff on recovering the amount of the bill can ‘be’ called 
upon: by the defendant to contribute, no action can be maintained - 
on: the bill, _ Section-43:0f the: Indian'Contract Act provides: ‘that 
any joint promisor: may’ compel other joint prom isor (o contribute ` 
torthe performance of the: promise: S EL 

: I do not think; therefore, that the indorsement .of- the ' 'Huridi 
by: -the defendant fitm created’ any liability às between ilie phat - i 
arid the defendant firm and- that the plaintiff is  not' ; entitled, to - 
enforce that liability in a suit agaiüst the firm. " 

The-plaintiff cannot also sue the firm because’ a ‘person “cannot 


 'be.à creditor and debtor at the same time and cannot ber plaintiff : 


and defendant in'the same action’ at the-same time." The: only way ` 


“inc which the ‘liability: can be “énforced is- by filing a suit ‘against 


the'óther partners for taking partnership accounts. It was held” “By 


. Lort-Williams,- J. In- GAasula? v. GumiAirmall (t), that ‘a: 'Dürtnér 


&ánnot:sue-the partnership:firm/on‘a debt: which is not’ independent 
of ‘the partnership: account, alleged to be: due to. him, before final 
settlement of accounts, the only remédy i im such: a: caseżis a suit.: “for 
accounts.of, the ‘partnership. PENT ab Re a Une aR 

: ‘There is‘ also. another: objection to the maintainability of the suit 
agit ‘the defendant firm: : It will be remembered that the- Hundi . 


was-indorsed om November r4, 1934 before the: “firm had "beeri - 


„dissolved. The Hundi was: ‘payable 56 -days after dite." The 


cause of action: of the. plaintiff did not arisé on the. Hundi till’-the 
8th January; 1934.. The firm: was | dissolved: with effect from the” 
31st December, 1933. ' Under order 30 rule r, of the-Civil Proce- 


- ‘dure Code, a suit can be filed against two or mote TOOR cee 


(1) (1934) 39 C. W. N. 606, 


Vor, 84:] ' HIGH COURT. 


on business as partners in ‘the firm name, ‘only if the cause of 
action for ‘the suit arose “during the continuance of the firm. Tf 
the cause of action arises after dissolution of the firm ‘the partners 
cannot be sued in the firm name. In this particular case the 
cause of action arose after the dissolution of the firm and this suit 
against the firm in the firm name is incompetent. 

' Jssue No. 1(5) : Has the plaintiff any cause of action against the 
defendants 5 & 6? 

I have already stated that the plaintiff had no cause of action 
to file a suit against the defendant No. 5 because the indorse- 
msntofthe Hundi did not create any liability as between the 


plaintiff and the defendant firm. It is clear that the plaintiff has ` 


no cause of action against defendant No. 6 on the Hundi. The 
defendant No. 6 was not the indorser. Defendant No. 6 is sought 
to be made liable on the agreement contained in the Deed of 
Dissolution by which the defendant No. 6 agreed to discharge 
‘the debts of the partnership. Tf the indorsement did not create 
ahy debt'as' between the plaintiff’ and ‘the defendant firm, it is 
obvious that the defendant No. 6 cannot be liable to the plaintiff, 
Further it is extremely doubtful whether it was ever contemplated 
by the deed of dissolution that the plaintiff would be treated as a 
creditor whosé debt defendant No. 6 would have to discharge. 
It is to be observed that the deed provided that if the outstandings 
which were thereby assigned to the defendant No. 6 were not 
récovered the ‘plaintiff would not be liable to the defendant No. 5. 
Further the plaintiff by his indorsement in the books of accounts 
clearly admitted that there was no liability by defendant No.6 on 
the ` partnership accounts, and released defendant No. 6 from all 
liabilities i in respéct of partnership accounts. The’ plaintiff, bas 
therefore, no cause of action against thé defendant No. 5 or against 
defendant No. 6. è 

Issue No. r(c): Does the plaint disclose any cause of action ? 

' It is contended that the plaint does not disclose’ any cause of 
action against defendants Nos. 5 ‘and'6, The hundi‘ was payabÍe 
56 days after date in Calcutta. It had’ ‘therefore ‘to "be presented 
for’ payment and without ‘such presentation for payment the cause 
of action of the plaintiff would not be complete (Sections 66 and 69 
of the Negotiable Iostruments Act). No presentation for payment 
has, however, been pleaded although the plaintiff has ` pleaded that 
the defendants, ‘Nos. 5 and 6 had notice of distionour, Tt was held 
by Mc Nair, J in Sankarlal Y. Narayan (1 (1 ) ‘that * , andi, where 

(1) 1942) 47 C. W. N. 658. . 
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the maker is, the ;acce ptor, must ibe-presented í for payment in, order 
to render the, maker liable, - It, is contended that presentment 


for payment must be pleaded and proved. In the. written statement ` - 
" the ‘presentment, has been’ denied. No issue,, was. raised as fo ` 


whether. the. hundi, was presented ; or. ,not, -though , evidence, , Nas 
sought to be adduced... Having regard to the absence of allega- 
tion of presentment in ‘the plaint and havitig’, regard to the -fact 
that no issue was raised, I think there is a good deal of force.i in 
the submission of learned Counsel for defendants. that, the. psit 
doeg not disclose any cause of; action, i 

, issues No. 2 & 3; : Did the plalntiff accept | or : appropriate ‘the 


, sum: - covered by, the hundi as alleged i in paragraph. a of the written 


statement of defendant No. 5P,. l 
on Has the plaintiff any claim against the defeüdant No. r in view 


‘of the, dissolution, of the partnership firm of East India a 


Company ? 3 


In paragraph 2 of the written, statement of defendant No. > it is. 


alleged that, the plaintiff accepted the hundi by way of adjdstment 


of partnership accounts and in satisfaction of his claims ,in respéct _ 


of the. partnership “accounts, ‘In ‘the Deed of Dissolution “the ie 
plaintif ' expressly admitted that he had no claim: against ‘Din’ "E 


Mahommed defendant No. 6i in espect of accounts of the dissolved 


partnership. or otherwise. By reason of the agreement contained te 


in the Deed of Dissolution’ as also by, reason “of the endorsement 


made ín the books of account of the „partnership, to which T have 


referred, the , plaintiff is not : entitled to file’ any suit against Din, 
Mahommed for accounts. The plaintiff released. the ‘defendant 
No, 6 from: ‘all liabilities i in respect, of partnership accounts; His 
rights, ifi any, are. entirely on the hundi, and if he is not entitled" 
to, enforce. his rights, under the hundi against | the defendant No. 5 
he cannot have ` any rights against the defendant ‘No. 6 by reason of 
partnership. , Clearly. the plaintif hag no cause "of action on, "the 
hundi against. defendant No. 5. The plaintif has, therefor, Do 
causé. of action against. defendant No. 6 

Assue Noge, Has liability under the hundi een 'dischärged 
by} reason, of ihe surement, dated ‘oth, June,. 1934. ? Was there any 
consent by: defendants Nos. 5& 6 to the said agreement ? 
+ "Oh? June 9, 1934, an : agreement Was “éntered into ‘between ithe" 
plaintiff and Mahommed' Akbar & ‘Company whereby Mahommed 


Akbar & Company, ‘purported 4o hypothecate with the plaintiff, as ` 
security for the amount due” ‘on the hundi, at barrel of “Lizard 


; 


Vou. 84] DEUM rus utn éouRt. i ai 


Skii' and. it was “also agreed that thé plaintiff would advance a 
farther ` ‘sum of Rs, 75o]- for which ‘dnother hundi would be ‘drawn 
‘in bis favour’ by Mahommed Akbar’ & Company. "The: agreement 
Stated that Rs. | 10,7 15el- would 'be duéto the plaintiff by Mahommed 
Akbar. & Conipány and for that sum at' barrels of Lizatd Skin 


l would’ Tethain pledged ‘with the plaintiff. “Mohammed Akbar & 


. ie 


Company’ promised within sixty days to pay the sum of Rs. io ,750/- 
and a agreed’ that if they failed to pay the entire suo within 60 days 
the plaintiff would be competent ‘to sell thé goods and the proceeds 
of sale would be credited” to ‘their account ani ‘if’ there wás any 
‘deficit ‘Mahonimed Akbar & Company, would pay. 'to thé plaintiff 
the same. The agreement also ` provided that the’ plaintiff would 
not be competent to adopt legal próceedirigs ‘against Mahoinmed 
Akbar & Cómpany for the" recoyery of the amount du& by them 
to him ‘within two months: fiom the date "of thé agreement, : 

Iti is contended that, even assuming that! the defendant No 6 
‘was under any liability to the plaintiff i in respect of the amount of 
the hundi, ‘this agreement. between thé ‘plaintiff and the drawers 
liability under the bundi and the hundi was consequently 
discharged. Alterüatively' it -is contended that section 37, of the 
: Negotiable ‘Instruments ‘Act provides that’ ‘the, ‘drawer’ and the 
accepfor of,a Bill of Exchange ` are, in the abssnce ofa: contract 
to the contrary, respectively liable thereon as principal" debtors 
and other’ parties thereto arë liable’ thereon , as sureties for the 
drawer'or the acceptor as the case may be. "The liability of ihe 
' defendánt firin, therefore, was that of: a surety and’ the defendants 
Yt 4 88. members of the firm of “Mabioinined " Akbar | &' Company 


f ` Were liable on the 'hündi” ás principal debtors.” Section’ 135 ‘of 


the Indian’ Contract’ “Act provides that a ‘contract “between the 
creditor and the principal ' debtor: by which the créditor promises 
to give time or not to sue the přlncipal débtor discharges the surety 
unless ‘the’ ‘surety assents to such ‘contract. By ‘the’ contract, 
dated June 9; 1935, tihe was given ' tdi ihe principal debtor and the 
‘plaintiff. agreed ^ nót to “take i aby steps agaist bii for two ‘months 
‘from the date of thé ‘agreement. “Clearly this ' Should ‘discharge 
‘the ligbiiity of ‘he’ 'indorsér of thè, ‘hundi ” unless the deféridant 
"fitm assented to the cóntract. The défendánt fin? ‘could’ not assent 
to ’ the’ contract Becaüie the ‘feat had already been dissolved on 
 Decémber ; 3n. 19335 Iis however, ` "the plaintiffs " ‘case "that Din 
‘Mahoitied verbally “asdenited to’ this contract, dated" gth June, 


: "1934 "Thé onus is bn thet plaintiff to piove" this agiéemént. ` Y he 


t 
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agreement is in writing , and the Parties to the, agreement are. the 
plaintiff and Mahommed Akbar &. Company. “The plaintiff, gave 
evidence that the negotiations resulting i in the Agreement, daied, “oth 


june, 1934 were madé by Din , Mahommed ‘and ‘the ‘document 
dated, June 9, 1934, was written i in his hoyse à and i in, ‘his presence. 


The Plaintiff as also, one Mahommed Siddig have, given, ‘evidence ; 
“that the ‘agreement, dated ‘oth, June, 1934 was written out int ‘the 


“shop of D Din “Mohamed z and, ‘he was. present ; ‘Throughout. Din 
Mahommed in, „hig ‘evidence has ‘denied this. He admitied ‘that 

„he. was told. of, this Agreement a, a few days after the agreement, has 
been’ entered injo; He, had ‘nothing to do with the ‘negotiations 


Teal Jiu Su 
regarding | the agreement and’ was not at all consulted ‘about he 


agreement. and he. never assented to dt dr the agreement y was | made 


D 


in the, Presence, of and with ‘the Assent ‘of Din Mahommed. ‘there. ‘is 


no “reason Why "that. “fact ` “should not appear. on tlie face of ihe. 
agreement, `, I am not ‘satisfied on the evidence that, Din Mahon, P: 


med “assented, | to this agreement or “had | ‘anything to do with ic^ 
T am, alio of opinion that there wàs or could be no assent, by ihe 
defendant’ ‘firm as it ‘was dissolved prior to the. date of ihe ‘alleged 
assent, ` a um n 


d thereto re, ‘hold’ ‘that the "liablity c ob the indorser, if there. was 


f al N 


BBY, was discharged, by, the agreement dated Tune 9, 1934. "e 
lose No. 5: Is the, ‘suit, barred by. limitation against., defen- 
dánt No, ó ?, T i S no 
x ‘Tt ‘will’ "bé remembered ‘that ‘the “pundit “dated November ABs 
1933! became payable 55 days ‘after date, ile, on “the 8th. January, 
2934; “The plaintifs i cause of, ation against tlie 'indórser, , if. aDy, 
arose on that date or “shortly “thereafter. The suit Was led on 


March AT. 1935. Din Mohammed was. not made. A ‘party "to the f 


suit, In fact there was no suit even against defendant firm because 
the firm had been dissolved and. no suit could be legally filed against 
B, dissolved firmi in the firm name, ig: respect of , „a cause. of action 
Which arose after the, dissolution. ‘of. the, firm. Be that AS it , may, 
‘the ‘defendant: “No. 6 was added | as a, “party, tó, the suit by the 
‘By that time three years ‘had élapsed ‘from, ‘the “date when the 
cáuse “of, action arose. Section, 22 of the Indian Limitation Act 
provides inter alia.. that where, a` ` defendant ‘is added after the 
institution of a suit, the suit. shall, as, regards “him, be deemed” to 
have been, instituted wben he was made a Party, “Phe su suit, there- 
fore, ‘should "be deemed to | “haye been instituted against) ‘Din 


~ Moliammed at. the ‘earliest on n July am. 3937. The Cause , of ‘action : 


fa. 


Vor. 84.] Hion coURT. | 


against defendant No. 6. is, on the agreement contained in the ^ 


Deed of Dissolution whereby he agreed to ‘discharge the debts , of 
the partnership. The cause of action arose on the date the hundi 
became payable and was dishónoured by the defendants I to 4. 
The cause of action having arisen. more tban three years prior to 
the institution of the suit, the suit is barred by limitation. 

It is contended that:the defendant firm had been made a 
parly to the suit in March 1935, and therefore Din Mohammed 
was already a party to the suit. I have already, held that the suit 
had not been legally filed against the defendant firm because the 


firm had been dissolved -prior to the accrual-of -the cause of action. 


Even if it was a suit validly filed and even if Din Mohammed is 
considered.to be'a party to'the'suit from the date of ‘its institu- 


: lion,the cause of action on which the suit was filed accrued on 


. the 'dishonour of the hundi by the acceptor. The suit as ori- 


ginally filed was a suit on the hundi. By the amendment a new 
cause of action was sought to be added; viz, the cause of action 
onthe agreement contained in the Deed ‘of Dissolution. The 
suit in so far.as it was básed on the new cause of action must 
be deemed to have been filed on July 27, 1937. It was filed 
beyond three years from the date when the cause of action 
accrued, I do not think:there was any acknowledgment of liability 
by Din Mohammed by the letter dated March 24, 1934. 

Iam, therefore, of opinion that in any event the suit is barred 
'by limitation against defendant No. 6. 

Issue No. 6 ;—MHaving regard ‘to my findings the plaintiff is 
not. entitled to any. relief against defendant No. 5 and6. The 
plaintiff is entitled to a .decree for Rs. 10,7.13/5/4 against the 
defendants No. 1 to 4, with interim interest at 6% and interest 
on Judgment at the same rate. The plaintiff is. also entitled to 
the costs of this suit on the defended scale «against defendants 
Nos. 1,3 and 4 till their defence, was struck off and thereafter on 
the undefended scale. "The plaintiff is entitled to costs against 
defendant No. 2 on the undefended ‘scale. As (against defen- 
dants Nos. 5 and 6 the suit will be dismissed with costs as of a 
defended suit. Certified for two counsel. There et ‘be a decree 
accordingly. '' ne ` 
B. M. ee ey | hE am Suit Gecreed against 

ES ` l Defendants T to q with costs, 
8. 
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Bengal Agricultural“ Ditters Ack wi *B'C, p 1935) Rules" ot ^i 


s framed sender: the Aci — Award ' by Debt ‘Settlement ^ eio tet: » 


Sor review thereof, dismissed by :Board — Application: in, the: nature‘ of © 
or an appeal before Subdivisional- "Officer , dismissed Application: for: review. 


nd - thertof—Permission 1o file granted, by Collactor—Application; for, review’ Pa 


oe ` rejected by Debt Conciliation Officer acting for, Board—Appeat therefrom ` ` 


“u. dismissed by Appellate Officer District Judge’ moved against the order” 
"of dismissal—Order iet* ‘aside’ aad: casé remanded to Board for reconsi- 
'"V deration—Code of Civil’ ‘Procedure’ (Act V of 1908) section! 11 5A gpli: 
n. cation for revision to’ High Court—The second’ application: sor -review 
x dncompetent-—Subsequent orders illegal—Nor application | for reolew 
lies against the, order of dismissal of appeal by the Ainiai Officer... m 


ur An application for: review ‘of an'order of award..was dismissed- ‘by the 
^ Debt Settlement , Board ‘and “the ‘award was registered -by the' Board. : ‘An 
application i in the nature of appeal against it preferred before- ithe., Sub-Divi- 
sional Officer as Appellate ; ‘Officer was | dismissed , and, 8h „application for 
review against this Order, after. grant of pecniission ‘ ‘by. the Collector to 
file it, was rejected by the Debt ‘Conciliation Officer acting. for: ‘the Board. 
‘The appeal therefrom- was dismissed ‘by the Appellate’ Officer and the 
“District Judge on ‘being moved set aside the orderof* ° -disthissal'' of” appeal 
, and remanded the case to the Board for reconsideration: - Qa' revision’-' i ^. 


` Held, that under Rule g1D framed urider the Bengal Agricultural Debtors 
-Act ‘the second application for review!-was intonipitent" ‘and that ‘thé subsé- 


et. on: 5o 


au: orders. were without jurisdiction, pem e a eem d 3 


- THe spilicalión before thé’ ‘Sab aivisiotalO thet as die inppsbate’ Oiicer 
f pee really: an’ ‘appeal’ having regard “to the’ prayer "made "thereiny there 


E could be-no application for review against’ the samé- under? Rule` 91A“ framed 
a ander the Act. ELEME tere PE n UC s "E NEU aM DECRE TA GA 


Y 
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* Civil (Revision) Rules Nos. 1306; 1307 and. 1308, of 1948. against, the 


` 1948, dated the 6th ‘Augast, 1948 céveislüg the order of the Appellate Ole 


(S, D. O.,' Diamond Harbour, 24-Perganas in Appeal No. 42 of 1946-47, ` 


dated the goth June, 1948 affirming the order of the Special Debt Settlement 


Dé 


GR. 67535." 14r 
` Board, Diamond Harbour in Gase, No —— of — 
385 1939 


bo i elt i ` ^ 


Vou. 84), . . / HIGH COURT, 
.'Creditors | are tke Petitioners, 9 . a A 
Petition under section 315 of the Code of Civil Procédure, 


The materi! facts will appear from the jodem. 


Messrs. Amiita Lal Hen and AIRE Main URN 
for the Petitioners. 


Mr. Sarai Chindra Janak for the Opposite Party. 


The- judgment of the Court was as follows : — 





" Sen, J. :— These 3 rules have been obtained by the creditors 
in an application’ under the Bengal Agricultural Debtors Act for a 
settlement of 4 debts. “The applicatión was made on the rsth of 
February, 1939 and the order on which these’ rules have been 
issued was made on the 6th of ‘August, 1948. The two -dates will 
show that this matter which is supposed to be decided speedily 
Has nct yet been decided although more than ten years have 
elapsed. I'am constrained to say with great respect that this piece 
of legislation which ‘is designed to give a speedy remedy is one of 
the’ most confused pieces of legislation I haye had to deal with 
and far from giving a speedy remedy it has had the effect of 
prolonging proceedings to an unbelievable extent. This’is due 
not only to the defective nature of the Act but also to the fact that 
the persons who administer this Act are not versed in law and yet 
are expected to deal with fairly intricate questions of law. 


I shall now state a number of events which have taken place in 
this litigation., As stated before on the rsth of February, 1939 
there was this application for the settlement of 4 debts. The 
debts -were settled on the „9th of June, 1940 ; 34 appeals were 
allowed by the Munsiff acting as an Appellate Officer The appeals 
„were by the creditors and the Munsiff remanded the cases to the 
Board for re-consideration with certain directions, On the, 27th of 
February, 1942 the Board again settled the debts. On the and of 
“May, 1942 that order was varied and the. amounts of the dues were 
reduced. On thé 19th of June, 1942, an. application for review 
was made by the debtors. This application was "rejected on the 
20th of August, 1942. The award was registered on the 4th 
November, 1942. On the 3cth of April, 1943 there was an appli- 
cation filed before the Sub-Divisiona] Officer who was the Appel- 
late Officer. This application was treated as an appeal by the 
Sub- Divisional Officer and I shall have to decide what the nature 
of the application is, This application or ‘appeal, whatever it may 
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be, was- ‘dismissed on the ist of May, 19043: “The. debtor’ then 


applied to the Collector for permission to, file, an application: for : 


review before the Board: This. was on the- 26th of May, 1943 


; and sanction was granted: ' On. the azid of July, 1943 the review 


application , was inoved before. the, Board and on, the. 28th of, May, 
1946 it’was rejected by the Debt-Conciliation Officer who was then 
acting as the'.Board. On the goth of June, 1948, there was an 
appeal to the Appellate Officer from’ the order of the Debt Cónci- 
lation Officer. This appeal, was dismissed. On the, 6th of. August, 


1948 there was a motion before the District, Judge and the District ` 


Judge, set aside the, order of the. Appellate Officer and reminded, 
the case t? the Debt, Settlement Board for eestor, Against 


this ‘order, the present. rules have, been obtained. » DN ` e 


Learned Advocate appearing in ‘support of the’ “gules iakes., des 
grounds. Fi irst, he (Says “that as there was already an order made 
on a review. on, the, actli. of. August, 1942 there’ ‘could, be no further, 
application for, review. 
which w.s entertained, by the. Board by, resson of sanction . granted, 
by. the Collector, was not entertainable and that all the, “subsequent ` 
ordérs Arg without Jurisdiction... His “contention was . that the 
order. no, the review on, the 20th of “August, 1942. should , be 


 máintained,. ‘For this, argument he relies upon. the provisions of, 


Rulé'gtD framed under the Bengal Agricultural, Debtors’, Acts, iu 
‘His next argument is that as the. application of, the, goth of 


April, 1943 before , the. Sub Divisional Officer was an ‘appeal, no 2. 


[voi By ^ 


He contends that, the. subsequent, review ` 


UN 


application | for review ‘lay thereafter. "For this. proposition be relies 
üpón Rule’ ‘gt. of. the’ ‘aforesaid Rules. ^ Learned” ‘Advocate for’ 
the opposite parties contends’ ‘that the’ review “application of the 
gth of June, 13942. was, not rejected ¢ on the merits’ but was rejected’ 
on ‘the ground that’ it was batred ‘by ‘limitation by reason’ óf the" 
provisions ‘contained’ in ‘the: proviso ‘to Rule’ 91B of the aforesaid: 
Rules. The proviso states that ho action, shall be taken by à Board © 
on an application” for review ‘made after ihe aid period of 6o, ‘days 


that this rejectión "would “not attract the. operation of Rule ID ' 
which pre-supposes a decision’ ofi a review on ‘the merits.’ Rule c 91 b' 


icu tu uS id 06S 


i isi in the following terms ; — e 


a Teview or ‘an “order” i: o" ‘a review pue iu o ef 
section 44 “aball b bà entertained" ‘There’ is “nothing, said” in j^ thi : 
Riile ' to’ the effect, that the “order made’ on a Teview' must be on" 
the merits,” It says that no ‘application’ to ‘review | an 'ordér máde on 


He  Góntends ^t ‘therefore — 


VoL. 84, J; -' HIGH COURT, ’ 

\ 
an application for.review or àn^order made on-a review under 
clause (a) of section 44 shall be entertained. , I hold therefore 
that this ground lias ‘been made out by the petitioners. 

The next ground is also sustainable. I have been taken * 
through the application , of the goth April. 1943 and althongh it 
is instituted as an application under Rule 9rB it is quite clear' 
that it. is an appeal;having regard to, the prayer made in the appli- 
cation, The Sub- Divisional-Officer-has not ~been ‘asked to: grant 
sanction to’ the : ; applicants- ‘to: make “an application for a review. 
He,has been asked to reverse the. findings of the; Board and to pass 
orders. as if he, were. thei Appellate Officer.- : The Sub-Divisional 
Officer-treated this application as an'appeal'and hé asked. the'appli- 
cants whether they were appealing átíd the 'stited that ihéy were 
There can be no doubt, therefore that this,was,an appeal and" that 
it was treated. as «such. > Further. I: am of opinion that it cannot 
be anything:else but an appeal: : It cannot; be : an «application ‘for 
sanction. under. Rule 91B, because the, Sub: Divisional Officer,had 
no power to grant such sanction. He had only the power of an 
Appellate Officer. I hold therefore that an ' appeal lad "been 
preferred under the, Act, from the decision ‘of. the ;, Board- and’ that 
consequently: by. reason of the provisions of Rule [oram no g applica- 
tion for review lay.! ' " Vernis feud: Se 

In these. „circumstances, (h. must. ‘hold; that’ the, order. of: the 
learned District Judge is, wrong and I set it aside and restore the 
order passed by: ‘the Board’ oii the and of Máy, Toga. ‘In’ view of 
the-fact thatthe ` trouble ' ha&'arisen' more on account: "of'the mis- 
management of the'case by {the anban appointed ^ to- decide 
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-Ejecimeni— Tenint- Calntta Rekt Ordinance ( Bé&gal' Ord - y- ‘of! 1995)" 
(rig ; Licensess— Factors joonstituting | strangers. as licensees—Ordinancs; if^ 
, governs licensees 5, Tenant. inducting Hcensess, i ean. be ejectei,- AM aac t 


| 74, Thetfacta that’ there’ afe en the preinises’ persons who" are not relat’ à 
the tenants petitioners and: ‘second! y:thatj such persons have been allowed: to’ 
occupy portions of the. premises oe they, have no: right: to. do“so; cotis-- 


.titute them licensees axt]subtenants, - DL E M 


2 The^ Ordinance ‘does ‘not Sovern " lcenķeos" and accordingly tenant 
‘cannot be ejected on thé: ground’ that 'he ‘has inducted licensees’ on’ the! 
„premises let out to him although. subletting is a. ground for ejectment, i. : ad 


re, 9o on d 
^ Petition under 'Bection"r1 5 of the Code of Civil Procedure 
he ae g 0a V fn v hv leds ar ; Gee See 
r -Suit for ejectment. Es ENED ae ceto b i z yma cas 

: P. » The: iatria facts will appear from the Mídgment. © "mg 
ns ) 
UM Hirendra Chandra Ghose fon the Petitioners, "i abu vet 


I: , : 
The, low Judgment, Was delivered : =, ERR ON Un ca 
_Chakrava » Jy :—This. Rule is directed, against s a judg- 
ET the learned Judge, sth. Benth, - "Presidency. 
Court of, Small @ uses, Calcutta. By the, said decree, he-ordered: 
ejectment o of theipetitioner from a tenancy of 8 rooms held by him, 





under the ordei f the opposite party. 


The: petitioners have been excluded from the benefit of the 
Calcutta Rent/Ordinance on a finding that they have sub-let a 
‘portion of the premises to various. people who are in occupation 
of some of the rooms. A Pleader Commissioner was appointed 


„to make a local investigation and his report was to the effect that 


there were strangers on the premises but they were friends of the 
petitioners who had been given shelter because they had been 


 compelled.to leave localities affected by communal disturbances, 


“Civil Revision Case No. 1410 Gf 1948, against ‘the order of the Judge, 
Sth- Bench, Presidency Court of Small Causea, Calcutta, in Suit No. 646 of 


1948, dated the 24th June, 1948, "E ` . 


E 
s 


A 


` 


TEPORE M DA ` : 
Voi ye] c led codi? Fou t 


The: Commissioner, ‘it adi: "dde &uqütties IE ka Elsale 
members of the families ‘of P Hose dran ngers as also from neighbours 
and came to & definite Bois as that those e.gtrangers, paid no rent 
to the petitioners. ^^ Pan Pech t É 

` The evidence before the court was all one-way. The plaintiff 
naturally had‘ no personal knowledge but he alleged that the 
strangers paid rent to' the pelitioners. "The ‘evidence on the side 


of the petitioners was of course a denial, It. seems to me that ' 


Judging by, the" “evidence, what has been’ established ‘is that there 
are on ‘the t premises persons who are, “not, rela ted. to, the petitioners 
and’ ‘secondly’ that , such persons have been ‘allowed , to occupy 
portions of. the premises although they- have no .right to. do so. 
"These facts..constitute them licensses and ‘not’ sub-tenants, ' The 
relevant provisions | of the ‘Rent Ordinance“ speaks’ of subletting 
only, not of indus ting licensees. Probably whiat | thé Ordinance- 
making authority, had in view wis that a tenant’ ‘could ‘not be 
permitted to create embarrassment ‘for, landlords” by. inducting 
sub-tenants who, might claim ‘privity. of estate | with, the ,-landlord 
himself. No such consideration applies to’ licensees’ and it was 
probably for .that-reason, that introduction- of licensees ‘was not 
considered: as a. citcumstance which would justify’ an’ exclusion 
of the benefit "of the Ordinance. In: any; ‘event, - whatever the 
policy . of, ‘the Ofdinance-maling authority might be, Iam, ‘to go 
by. the words of ‘the, enactment. „The. „enactmant | ‘dogs not- govern 
licensees and accordingly -the present case is . not. one.. where the 
„tenants can be said to have disentiiled « themselves : from the pence 
fit- of the: Ordinance." x Xu joder tae tte int Y ime 


"The Rule “ia accordingly | ‘made absolute. - ‘The eds and 
dectee of the learned Judge. are set ‘aside, and the. plaintiff's suit 
is distnissed.. . In _view - of the circumstances. I Girect. that -each 


party will bear-its own-costs'in this Rules» . ^ ceos "s 
aes e, Kometa toga mut 0 H8 
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ZR Before Sir Arthur, Trevor Harries, Chief Justice and, Mr. ee 
e Là Puer ur th OAT PB fü (4 Chakpgpariți., TEE uos Cg i uo "E nh. 
Cm... MAP oo BG opon s 
A C "PRÉ PROVINCE oF EAST ENGA, TA 
DEM 1948 ; DOC z s 
Nord keep d : ashe o6 DILI Do ot Lal iub us sadi ' 
Anugust,, 20, 23, UN e ti. ti jin ` a 
September, 57729, E E Arava ! Lohay ni d carta 4 aS gavin 
November, 30 ea eee _ THE STATE, OF, TRIPURAS Sig emue 
— aA t Im x 
' , d QM (Op Log fi 


) orisdic ton Benga Aaricubbural | Íncona-tas y? av of 1944), sections MP 
gees a4(a)—~Manager: of Chala Rosanabad Bitate,. ritwated partly i in Districts d 
£a. "df Noakhdli and’ 'Tipperah ‘and ‘partly ` in Syria, ‘served’ ‘sith notice in 
“1945 by Agricultural Incomeltax ‘Officer, ‘Dacca Range, do to furnish K 
2$ ee, of Tipperah’s (the owner's) total income’ therefrom —Tripiira ` 
l'i State;filedi-a suit. in 1946 in-Sub-Südge's 1st Court at Dacca against "213 
, Province of Bengal and. Agricultural , Incomestax Officer, Dacca Ranges: 
,, with a. prayer, fer injunction: Suit transferred; to. Sub. Judges and Court... ' 
at Alijore in a4: Éergandi Dominion: of Indian Union, and, Pakistan 
formed’ on 13th August, “i947 Chaka. Rosanabad fat in ‘the, Province : 
"+ Kast Bengal i. es East Pakistan Province" of Bast! "Bengal ‘substituted - . 
u oio- Province ' of! Bengal Cand secdha defendant's hame struck’ OF by tha 
cin learned SSub-Tudge—Próvincei af - East: Bengal . filed : written’: » statement”) 
jun contesting- the, jurisdiction, of Alipore; Court, _ i£ being. a Province of 
m.s ' „Sovereign. State, of, Pakistan, fo, fry. the suit —Objection overruled, . 


6d ayer 


y Indian Independence (Legal, Proceedings) Order, 1947 > Article 4(U—.,. 


A 


; l ae > Revision. petition to High | Court, by ‘the Province of, Bast Kast F Bengaj—Rule 
and Principle of Comity of Nations—in promulgating’ the d different” 
ish 


S ow “NG pdérs intention g} GovePmó-Gexéral ta dapart'jrom the Ruites' of Comity 
of Nalions High Couris ( Bengal) ' Order ‘igaj Article 13(2) 7 Indian" 
CoeIndegendencel Rights; Property: and. Eiabilities) Order. 1937, Artide raft)? 
(23) —Swbstitution—Indiam Independence Act, sections; :12(2)1(a2, '3(3)—3 
hs Singula of CAPTO CH Cover HERI: of J India Act, 1935 C (26 Geo.V Ch, 2), 
sections” 172, ‘t7g—Indlan Tndépessdence " (Rights, Property ‘and Liabi- 
JC ues) Order "Té! Article 8— Lan; meaning of Artes y, 10(2)7 
Hv 4oink Tocnership—Rights, Property’ and Liabilities UOrder, “Partition '- 
Council Order and Arbitral) £ribwtial | Order—Diviston, of assets \and . 
. liabilities only . and not. of sovereign rights—Righi to tas its own 
23 Nubjects— No "nibstitution of Province of East Bengal—-Procesdings" 
- - initiated by Incoms-tax Officers notice lapsed after partition in 1947— 
No «declaration "against “Province of East Bengal possible Diplomatic 
. Privileges “Act (7 Anne C. 12), section 3—Immunity of foreign Sovereign 
\  State—Immunity waived in which cases—Filing of Written Statement 
€ E contesting jurisdiction does - -not-amount to waiver—Original defendant 


Ls 


i. e , Province of Bengal having ceased to exist, suit abated. ° 


* Civil Revision Case No. 712 of 1948 against an order of A. N. Dutta, 
Esqr., Subordinate Judge, snd Court, Alipore, Be Penn dated the 5th 


April, 1948. 


Vor. 84.) .. Hid COURT.. 


, Although Pakistan is only a dominion in the British Commonwealth of 
Nations, just as the Dominion ‘of India is, there can be no doubt that for all 
practical purposes it is a Sovereign State and for the purposes of the juris- 
diction of the Indian Courts, it is a foreign Sovereign State, It cannot 
therefore be disputed that under the rule and principle of the Comity of 
Nations a Court in India ‘could claim no jurisdiction to try x sult against a 
Proviace’of: Pakistan against its will, 


No Court has jurisdiction to entertain an action for the enforcement of a 
revenue law of a Foreign State. 


Dicey—Conflict of Laws—1932 Edition page 132, and the cases there 
cited weré referred to, 


In-view-of the wide language of ‘Article’ 4'of the Indian’ Independence 
{Legal Proceedings) -Order and of the provisions of the certain other orders 
promulgated at the same time, it cannot be held that, in making these laws, 
the Governor-General did not inténd'to depart from the rule of International 
Comity that one Sovereign State could not be subject -to the jurisdiction of 
the Courts of another, 


There cannot therefore be any possible doubt that in enacting 
Article, 13(2) (a) of the High Courts (Bengal) Order, it was intended to 
. subject the Province of Eást Bengal to the jurisdiction of this Court on its 
Original Side in all pending actions in‘ which it might find itself a party 
interested, The Legal Proceedings Order deals with pending action in 
Subordinate Court but in this regard there is no distinction between the 
High Court and those Courts, whiclvare all Courts of Indian Dominion, 


The authority which at the relevant date had jurisdiction over the affairs 

of both the Dominions intended to depart from the principle of the Comity 

` of- Nations in. respect: of pending proceedings and -expressly ‘enacted that in 

such cases. one Dominion would be amenable to the: 'İurisdiction of the Courts 
of.theother. | ; 


` Article 12 of the Indian Independence, (Rights, Property and Liabilities) 
Order is clearly complimentary to Article 4 of the Legal Proceedings Order 
and the effect of two provisions read together is that, in cases where they 
apply, a Dominion or a Province, succeeding to the rights liabllities or 
property to which a proceeding pending before a Court in the other Dominion 
relates, mustisubmit to the jurisdiction of that Court, Mg 


da: spito of the wide language of Article 4(1) of the Legal Proceedings 
Order; a' proceeding pending in a Court of’that part of the old provinces 
named which Has fallen to one Dominion but involving rights or lisbilities 
which are now thé rights or liabilities of the other Dominion or a Province 
thereof; can continue only If'such rights or liabilities were transferred under 
tlause (t) or clause (2) of Article 12 of the Rights, Property and Liabilities 
Oider'as the case might be, sothat the successor Dominion or Province could 
be legally'substituted. If there are any rights or liabilities whicb in fact now 
belong to the other Dominion or a’ Province thereof but were not transferred 
by the Rights, Property and Liabilities Order,.in whatever other ways they 
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Cmn, - might Hate béen ‘transferréd; and the ‘rights’ or liabilities ‘iavoived" in a 
1948. ' pending peoeedingi: are suc fights or liabilities, then. the’ ‘Proceeding cannot 
o PE gatione: : meom d ec, cem eie 

The Province of ns fü ug ode EX d “ -9t tu be wt a o! 
East Posl M So, far as the land is concerned thes fictitories 108 ‘Chakla » Rosanabad, 
The State of which are now a part: „of, East Bengal :did not pass'to that Province by’ or 
Tripura, — under any Order, but passed under section 9(2) (a) ànd- 3(3) -óf 'the Indian: 


` a es Independence Act itself, SP 


eyi PE ars uq eut 35 x 
The word “land” Š the expressions “Land vested in His' Majesty: for the. 
purposes of the Governor-General in Council” and “Land vested ia His , 
v. 7 Majesty for the purposes ‘of a- Province" in sèctions I 1 ‘and: ‘173 ‘of the 
Government of India Act, 1935 as also in'the expression “Land vested in’ 
His Majesty for the purposes of the, Province of Bengal" in Article 5,of the 
Indian Independence (Rights, Property and Liabilities) Order, does not mean 
. the territory of India oc of the Province of Bengal but the land held Ri .the,, 
a Government as mes as the owner. or, proprietor thereof, ' ,, .., are ts 


Rift rence indar section 213 of the Government’ of India Ach, 1955 ay 
followed. karai La 


` Article 5 of the Indian | Io dependence "(Righís, Property’ and' Liabilities): | 
Order ‘has no concern with the division ‘of the territories of India; "This'is ' 
* clear from the Provisions of “Articles 4' and '5 of the Order’ itself which’ ' 
: provides for the joint control of certain lands’ by two Dominions or tivo’ 
i ] Provinces, ixi 22 
EO ta E Sod gus ou ? ae ea. metro et 
! E Aitisiog of the Order.does not t tranafer any eights; for. apart . from . the! 
~. fact that it is concerned with tangiblà property, the ges mage byi it is 
not one ‘of partition: "but of, Joint Ownership.” i 


y E recede C$ 65a E ud Dum 
i “Article 1o (2) of the. Order is concerned with liability., for .an, actionable: 
wrong other than. breach, of .contract..and, it is impossible to say.that'by 
serving a notice on the plaintiff under the Bengal Agricultural Income-taxi ‘Act, | 
through one of its Officers, tie Province of Bengal had committed 
an actionable wrong. As no lability’ for an actibnable ' Wrong. is” involved, 'in 
) the suit, ‘no riglit to "proceed against the Province of Hast Beiigal cah be" 
established on the-basis that the liability was transfected to ‘that™ Province’ 


Lay ey $ i as anu afl os xir 
tinder this Article. - - . 
P) as So. ldfel Eo apats nO a 25 Voas Boe ec vitse 


The three ‘Orders vis., Indian - dadepsndinón . (Rights, Pipety. and 
Liabilities) Order, Independence (Partition Council) Order and the Indian ` 
Independence ( (Arbitral Tribunal) Order are only , concerned. with, he actual, : 
division of ithe physical, assets „apd ‘specifig | liabilities and, lave no reference, 
to fhe soverelga rights arising out of the very greatlon of. jtwo indepeadent 
Dor ihions with specified territories assigned. to them. The territories are 
divided by ‘the Independence Act itself ; and since the Act creates, two; states, 
with. the status of Dominions, the soversiga rights in respect of the territories 
assigned to ‘each of them or ‘to the new, Provinces „created, vest. in, them. at 
once, No further partition or allocation i is necessary. _ 


NDERIT 


m ^ (4) (394243) 47 CH W. NE Ry gi o E jer erae arj o 
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Yor«.84.] n rami HIGH COURT». :". hs . 


--The provision, of suh:section,;2--0f jsection..9 of the, Independence Act 
‘gontemplates, properties owned -by „thé. Governments, as, such and specific 
rights, duties and Tiabilities which are owned. by. or had accrued to or'lay On or 


had, been- incurred.by the central or provincial Governments in their adminis. | 


trative capacity, „The section does not, contemplate such`a right as the right 
o a, Province to tax its. own, subjects with. respect to income earned to 
Properties within its own territories. Thug in: ‘Article 4(1) (e) of the Arbitral 
Tribunal. Order, the. word , Assets in the expression /'the division between 
the new. Provinces of East Bengal and West Bengal of the, assets, and liabi- 
litles of the existing Province of Bengal” cannot mean and include territories 
Or rights and powers going with the Sovereign Status. 


' Reading. Article 12 of the Rights, Ponsi and’ Liabilities Order’ with 
Article 4 (1) of ‘the Legal Proceedings Order, the trae position seems to be 
that while the rule of International Comity has been departed from to a 
certain; extent and each;Dominion or the Provinces thereof have been made 


subject to the jurisdiction of the Courts of. tbe. other. with respect to. certain- 


pending proceedings, yet departure Is of a limited character and is confined 


to cases where the rights and liabilities ‘involved are not incidental to the i 


Sovereign ' Status and are included 'aniüngst those transfered specifically by 
the Rights, Property and Liabilities Order. 


The right challenged by the first prayer viz, "m “declaration that the pro: 
visions of the Bengal Agricultural Income-tax Act so far as it imposesa 
liability on the platatiff are lira vires, isnot a right which passed by or 
under the ‘Rights, Property and Liabititles' Order but one which passed 


. under the Independence Act itself, Thus, sofar as the. first prayer is con- 


cerned the suit cannot proceed against the Province of East’ Bengal. 


With regard to the second prayer viz. a ‘declaration’ that the notice 
served by the Agricultural Income Tax Officer in 1945 was a bad notice and 
no assessment can be miade on its'basis, ‘provisions have been made by the 
Indian Independence (Income-Tax) Order 1947'with respect to proceedings 
under the Indian Income-tax Act and Excess Profits Tax Aot only but there 
is nO provislon anywhere by which pending. proceedings under the Bengal 


Agricultural Income-tax Act initiated by the Province of Bengal ‘were trans- ' 


ferred to the corresponding tax authority of East Bengal and directed to be 
iced pr cs na 7 ah pes te 82 


“If any cause of action’ exists against the Province of iia’ Bengal Um 


their having proceeded to take over and complete the assessment proceedings 
it is a fresh cause of action for an act done by. the Province of East Bengal 
in the first instance and .not a cause of action for having continued under 
a transferred right the, proceedings initiated by the notice .of 1945. Asin 
the proceedings initiated by the Income-tax Officer notice lapsed with the 
‘partition, no declaration against the Province et .East "Bengal can be asked 
for nor can that Province be brought on record as having succeeded to the 
right of continuing the proceedings, 

The present proceeding can not be continued against the Province of 
East Bengal in the xci Covrt under Article 4(1) of -the Legal Proceedings 
Order. my . Ore i eof ARE A 


55 
Ct. 


1948. 


The Province of 
East Bengal 


The State of 
Tripura. 


56 THE CALCUTTA LAW JOURNAL. - [Vots:84. 


Cri. i. Aforeign Sovereign Js .entitled to - ‘immunity from civil proceedings In 
1948. the Courts of ‘any other/country "unless! ‘npon ibeing sued * be actively ' 2 

spe bcp’ tO Walve-bis: privilege and ‘submit-to the jurisdiction: Thus "mere filing 
The Province’ of written statement, of: formal’ applications’ fòr’ 'adjournments for the 0 ie 

-East Bengal 

v. ~ additional written: statement 'aiter: amendment ‘of plait and: -appearence ‘nt 
“Tha State of . the hearing’ of certain applications-flled by the -plaintiff by’ a- defendant 
Tripura“ ~ "Sovereign State who'contendėd' the" jurisdiction "of thé Court ag a prelimi% 
' náfy issue; do'not amount-to waiver of objection to’ jurisdictioii and" do not : 
disentitle the Sovereign's State from relying on- its ' linimanity" ‘under ‘the Rule 


of International Law, Boa Lo at Qe ME LUPA = 
- * art tt ; (His het, Wine 
Mighell v, Sultan of Fokore a» Magdalena, Steams s Navigation Company 
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. Taylor v; Best (4), Suares \in've Suares> y. Suares (5 ‘In re -Republié of 
PS ns d Syndicate Ltd. (6), Dickinson vy. Del Solar (7) sind: Harris: 
v. Taylor-(B) referred to.and discussed, DEC NES EO ii son. 
d The true ‘position is ‘that, the ‘order for substitution is wrong and ' ihe, 
original defendant having | ceased to exist there i is no one against whom- the 
right to ane survives and » the suit has abated i p . 
WE door | ae AAA, uid 
à ‘Phe Defendant i is the Petitioner. uU Eee pus LL 
à Petition. under gection, II 5 ‘of the Code of Civil Procedure. n 
"Uo 
“The material, facts bon appear from the judgment. Me 
Mr. Md. Asir for.the Petitioners. DERE. aa Hk ev a ol 
Dr. A. C. Sen Gupta, Messrs. Nani Kumar Chieti and 
Ajit Kumar Dutta for the v, Opposite fet "2 
ode $4 $e c ax Las VB £2 x te A aa 
The following judgments were: ‘delivered : E400 a br 
November, 30. - Chakravartti, J. :— This Rule involves an ‘intriguing, ques: 
tion of law arising . under, certain orders made under, the, Indian 
Independence Act. eR Rida PST ieee PUT 
BE The facts are: ds STO ds SR). proa — ndodat: 
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i> In%1944,.,the Bengal Legislature passed. an: Act,’ called,.the 
"Bengal Agricultura] Income-tax Act and thereby imposed.a tax on 
agricultural income. Section 3 of the Act.made.the tax chargeable 
on. the.-agricultural income of various élasses of “Persons” includ- 
ing “every Ruler of. an- Indian State". The Act: was. published 
in. the- Calcutta Gazette of the .3oth December, 1944 but under 
section 3 (3) it was to be deemed to-have come into -force on the 
ist day of April The Ruler of Tripura ‘holds a Zemindary, 
called Chakla Rosanabad Estaté, situated partly in ‘the districts of 
Noakhali and Tipperah which ‘at that time appertained to the 
Province of Bengal, as it then:was, and partly in Sylhet which 
appertained.to the Province of Assam. Whether he holds it as his 
personal property or on behalf of the State of Tripura is a further 
question to which it is not necessary to refer here. ‘On the 28th 
February, 1945, the Agricultural Income-tax Officer, Dacca Range, 
‘issued a notice under section "24(2) of the Act to the Manager of 
tlie Chakla Rosariabad: Estate, calling upon bim to:furnish a return 
of the Maharaja’s total agricultural i incóme for the previous year, 
derived. from lands situated within the Province of Bengal. There- 
upon on the-rath June, 1945, the State of Tripura, suing by. its 
Ruler, brought @ suit in the Court of-the First Subordinate Judge 
of Dacca against the Province of Béngal and Agricultural Income- 
tax Officer, Dacca Range, praying for certain declarations and an 
order of'injungtion. "The declarations asked for were— 

(i) “that the provisions of the Bengal. Agricultural Income-tax 
Act, 1944, so far- as it. imposes a liability: to pay agricultural 
, income-tax on the plaintiff is w/fra vires and void and that the 
 phintif is not bound by them.” ee ae : 


DES 


à AND s 
(ii) "that | in any case the notice sérved by the Agricultural 
Income-tax' Officer, Dacca Range...... eec 18 void and of -no 


éffect and no assessment can' be- “made on the basis of such 
“notice.” E: 

"The injunction asked for.was one restraining the defendants 
from taking any steps to assess the plaintiff to MEAE m 
tax. 

The defendants entered appearance in the suit at Dacca, but 
‘before they had filed their written statements tho suit was, on an 
application made by the plaintiff, transferred by'this Court to the 
Court of the District Judge, 24-Parganas. The order of transfer 
was made on the r7th July, 1945. A further application - -made - by 
the Advocate-General of Bengal under section | 225 of the Govern- 
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ment of India Act for transfer.of the suit to tlie Original Side of 
this. Court was rejected and the suit is now pending in the Court 
of the and Subordinate Judge, 24-Parganas." 

. "Upon the partition of Bengal effected by the Indian, dai 
E Act, the old Province of Bengal ceased to exist and in lieu 
thereof, two new Provinces, viz. East Bengal and ‘West Bengal, 
came into existence, East Bengal becoming a part of the territories 
of the Dominion of Pakistan. Under the -actual partition made 
under the provisions of section 3(3) of the Act, the whole of the 
Chakla Rosanabad, so far as it lay in the Districts of Noakhali and 
Tipperah, and the major part of the portion lying in Sylhet were 
allotted to the Province of East Bengal. West Bengal obtained 
no part of Chakla Rosanbad at all, nor any other agricultural land 
belonging to the plaintiff, 

On the -rs5th August, 1947, the- < “appointéd day” under the 
Indian Independence Act, the suit was pending in the Court of 
the 2nd Subordinate Judge, 24-Parganas. Although two years had 
elapsed sirce the suit was transferred there, no written statement 
had been filed by either the Province of Bengal or the then 
Agricultural. Income-tax Officer, Dacca Range. After the rs5th 
August, 1947, the position wasthat the Province of West Bengal 
had no practical interest in the suit and although on one occasion 
it obtained further time to file a written statement, none was: filed 
within the time allowed. On the gth December, 1947, two. 
written statements were filed, one by the Province of East Bengal 
and another by the present Agricultural Income-tax Officer, 
Dacca Range. Each was accompanied by an application, praying 
that the delay in filing the written statement might the condoned, 
inasmuch as the petitioner had been unable to prepare and present 
it in time on account of the administrative changes. The appli- 
cation made by the, Province of East Bengal stated that the Pro- 
vince of West Bengal was taking no interest in the suit, but it was 
necessary in the interest of the Province of East Bengal that the 
suit should be contested. The applications were considered by 

3e, Court on the 13th December, 194% when it made-an order for 
ubstitution of the Province of East Bengal for the Province of 
Bengal and directed the written statement filed by the Province 
to be accepted. The question of accepting the written statement 
filed by the Agricultural Income-tax Officer was left to be decided 
after the decision of an application which the plaintiff had filed 
in the meantime for striking out his name. Eventually on the 7th 
February, 1948, the name of defendant No. 3 "the Agricultural 
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Income-tax Officer, Dacca Range" -was struc out om the ground 
that he was only & subordinate officer .and that, in any event, 
-the plaintiffs assessment was no longer in his hands but had been 
transferred to the Officer of the Comilla Range... -` 


By its written statement the-Province of East Bengal pleaded a - 


single defence.- It stated that it was appearing only to contest 
.the jurisdiction of.the Court and .submitted^that the Province 
of: East Bengal being a Province of.the Dominion of Pakistan, 
an independent Sovereign State, the. Court of the Subordinate 
Judge, 24-Parganas, had no jurisdiction to try any suit or grant 
any injunction against ite © -: ' —'7- dA ae 

- The learned Subordinate-Judge ` tried iis question raised by 
the written statement by way of.a préliminary issue and by an 
order, dated the. sth April, 1948 ruléd against the defendant. He 
held that he still had jurisdiction to try the suit.by virtue of the 
provisions of Article 4(1) of the Indian Independence (Legal .Pro- 
ceedings) Order, 19471 read with section 9 of the Indian es 
dence Act. .-. ` 

. Thereafter the Piovinds oe Eaàt Bengal orad ‘this Court 
and obtained- the present-Rule.~ When .the Rule: first: came up 
before us, we: held. that since. "the ‘petitioner: was asserting ‘its 
status of an. independent foreign state and, claiming ‘not 'tó be 
subject to the. jurisdiction ‘of the Courts of this Domimion, ‘it 
-could not be heard on the'Rule unless it gave sufficient security for 
-the costs of the opposite: party. : We .accordingly.. directed -that a 
sum .of Rs 200 should be.'deposited.with the’ Registrar of: the 
Appellate Side as a condition ‘precedent to the ‘Rule’ being heard 
(52. C. W. Ns Notes: portion, p. clxii). That.order -has been 
complied with and the Rule has now come: up for hearing. : 

. The question raised by: the: petitioner is. one . of soms difficulty, 
but having considered the . rélevant, provisions of «law, I~ have 
reached the conclusion that the view taken by the learned Sub- 
ordinate Judge is not cotrrect. È 
> : Inthe absence .of any special - provisions of: law, the answer 
to the question would be- plain. . Although Pakistan is. only-a 
-Dominion -in .the British .Commonwealth. of Nations’ just as the 
-Dominion of :India is, there can.be no doubt that for all: practical 
„purposes, .it -is.“a Sovereign . State‘ and for. the. purposes -of' the 
jurisdiction of Indian Courts, it is a foreign Sovereign State. 
It cannot, therefore, be disputed that wider the rule and 
‘principle of the Comity of Nations, a Court in India could claim 
no jurisdiction to.try a.suit against a Province of Pakistan against 
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IIb ‘its. will... The first question- in the-:present case, however, is 
1948. -whether the géneral rule of International Comity is excluded by 


The Province of certain special provisions of: law on which the learned Subordi- 
East Ben ogal . mate Judge has relied and which 'ars.equally "binding on ..both the 
The Staterot . Dominions., It might be useful‘to .remember.-that.'the question 
„Tripura, is not whether a Court in India would have jürisdictión'to: try a 
"Ckahrasartti,J. . suit now brought against -the Dominion or a-Province of .Pakistan, 
==, but; whether.on and from the r 5th of August,:1947, the Court lóst 
the. jurisdiction which. itundoubtedly had before that daté -to 
try the suit or whether it continues to have jurisdiction ‘although 
the suit may now be one against the Province of East Bengal: Y 
The provisions-of law which, it is contended, confer jurisdic- 
tion'on the .Alipore Court are -section 9 ‘of the Indian Indepen- 
‘dence Act, Article. 4 of the “Indian "Independence: (Legal procee- 
dings) Order:and Article r2 (2) of the Indian Independehce 
-(Right, Property and Inibilitien) Ora: Their nature may-: "first 
be-indi¢ated, ' p K 
It appears that hair partition of India was EER on^and 
the'Indian Independence. Act enáeled; it was foreseen that for 
.some considerable time, difficulty wis bound to be. experienced 
zin adjusting the rights ‘and liablities' of the two new Dominions 
~that were being brought in to existencé out of ‘an undivided India. 
.Some machinery :for dealing with and removing ‘1 these difficulties 
had therefore to” be provided.. - Accordingly, ` section: g(t) ‘of the 
"Indian .Independence : Act, while-making it the duty of the-Gover- 
nor-General to make suitable provision for bringing -the: Act "into 
,opetation” and. dividing between the two Dominions thé rights,and 
liabilities, also~made it his: ‘duty to. make certain provisions: of- a 
, transitional charactér;: ` It enjoined:him to make provisiong-, -< 
. (d). for removing difficulties "arising in Sonbestion ^with' the 


traüsition to the provisions of.this'Act > | .'. A m 
" (D, B à DU *, se eae OM ees, dag *. 5 » LN "u 
* * ED ILS MS Sn ee 


(g) for authorising :the continued carrying on for the time ‘being 
‘on ‘behalf of. the two Dominions, or on behalf‘of any2tw6 or more 
of the said new Provinces. of. services ‘and “activities ' previously 
"carried om on behalf of British India “as a-:whole or on'behálf 
»of the former::Provinces which’ those ew : Provinces--représent:; 
.ànd So 2.7 i a?) Lo OS eu EIE 

Q*Ü 2e e m v5 UL PI ETC 2 


du Be 97v A. uo eoo * o: Do 


7^ (1) ‘Sofar. as it appears necessary ^or -expedient ' in "connection 
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‘with any of the - matters aforesaid, ‘for varying the <constitution, 
‘Powers or Jurisdiction of'any Legislature, Court or other authority 
in the new Dominions and creating new Legislature, Courts or 
other authorities therein.” m s : i 

It: will be seen that the Governor-General was empowered 
generally to make provisions’ for removing difficulties that might 
arise in the course of transition to. the new constitutional order and 
he was authorised in particular to provide,-if he thought-necessary, 
for a temporary: continuance .of ‘activities previously carried on 
on behalf of a Province that had ceased to exist and, to that end, 
to vary the' powers and the Jurisdiction of ‘any Court. One of the 
matters "which ‘obviously required to be. provided for was pending 
litigation concerning properties or parties which might fall to. the 
Dominion other than the one where the «Court- concerned was 
situated. "Accordingly, on the 14th , August, 1947, Governor- 
General promulgated an order, called the Indian Independence 
(Legal proceedings) Order ‘which, by Article 4, -provided ‘as 
follows ;i— ^ LEER. Sur DE A 

- "(4) Notwithstanding the -creation ‘of new Provinces and. the 

transfer of certain ‘tertitories fromthe Province of “Assam to 
the Province of ‘East Bengal by the Indian Independence ‘Act, 
1947 - M A Ib 

(1) all procgedings pending iinmediately before -the ‘appointed 


day“in-any Civil or Criminal Court (other tham a High Court) 


in the Province of Bengal, the Punjab or Assam shall be -cóntinuéd 
in that’ Gourt- as if-the said Act‘ had not been: passed, and that 
Court shall-continite:to have for-the purposes'of- the : said proceed- 
‘inga’ all :the jurisdiction’ and powets Which: it: had immediately 
before the ‘appointed day’ ; 4 ata NX ses See 

uo 4* 700 r6 + : * PE SOR be, PM 7l. 

* * Y xe MESS ao: 

- ~ (3) effect shall be given within 'the-‘térritories-of either of the 
two ‘Domiinions to any-judgment, decree} order or sentence ‘of any 
such-Court in'the -sdid- proceedings, as if:it had been ‘passed. by a 
Court of competent jurisdiction within'that Dominion. ` - 

:- Glause (t) Of this:2Atticle ‘retains: all ‘proceedings: where’ they 
‘were before the appointed day and makes no distinction between 
cases where the parties are private -persons- and ‘cases where- the 
defendant 'or- one! of ‘the-.défendants may:be the other Dominion 
‘itself or w Province "thereof. . Indeed,: no. such «distinction: ‘could 
have’ been: made, because the clause provides that;the: proceedings 
shall 'be continued as if the Indian Independence Act had not been 
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passed which means, as if =the. partition of the country had.not 
taken place. If Article -4 -of the Legal. Proceedings. Order : *had 
been the only provision, the. plaintiff in the present case: "could 


- not ask to be allowed to continue his suit against the: Province of 


East ‘Bengal at all, for under ‘the provisions: of clause Q) the 
Provirice of Bengal would continue to be the defendant. 1t is. true 
that: by reason: of the provisions of section’ 3(1) (2).of the Indian 
Independence Act, the. Province of Bengal ceaséd_ to: exist as: from. . 
the appointed day, but Article 4 (1) of the Legal Proceedings 
Order, taken by itself, would seem to-suggest that for: the’. purposes ;. 
of. pending causes. where the - undivided Province . was a party, it- 
would be deemed to be continuing to exist... Whether on that 


. basis the provision would: be, workable .at all, is.a matter which P 


will be discussed later. There is, ‘however, another :.order ';called 
the Indian Independence (Rights, Property and Liabilities) Order, 

promulgated. by: the ~ Governor-General .0n, the’. same Sd 
Article 12 (2) of that order is in the following terms :— ^ . 

*'(g) Where any Province from which property, rights- or. liabi- 

Jities are transferred by this order is; -immediately beforé the 
transfer, a party to legal proceedings with respect.to that property 
or those rights .or liabilities, the Province which succeeds to that 
property, rights or liabilities in accordance with the provisions: of 
this: order. shall.be deemed to-be. substituted for the other Province 


, 888. party t to those proceedings a and’ the. proceedings, ce continue 


^. If this provision applies: to the present case, there .can be no 
-doubt. that- the,Province.of East Bengal was substituted: in the suit 
-for the Province of Bengal by operation of law: and: by ‘reason of 
the Legal Proceedings Order the suit shall continue in.the-Court 
of the Second Subordinate Judge, ae Parga nasi as a suit "s - 
the substituted defendant. z Í 
- ^ The contention advanced before us by the learned " Advocate 
-for "the petitioner was of- -4 twofold charactere -He- argued, broadly : 
that his client, being a‘ foreign Sovereign State,- was - not subject 
‘to the jurisdiciion of. the Indian Courts at all.and that the immu- 
.nity was absolute. - With regard tothe special provisions .of law. 
relied on,:he submitted. that. assuming they applied,-the position’. 
was-not clear and his client wished to- have -a ruling on. the: true." 
state of the law.: For himself, he:contended that Article:ra(a) of ` 
the-Indian Independence (Rights, Property and. Liabilities) Order 
-did not apply to the case, because the rights and liabilities involved 


accordingly.” .° =. tae, "T D ue 


- had not been transferred to the Province of. East. Bengal bp ‘that 
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Order and if it'did not, there was-no other provision of law under 
which” his: client could be’ brought on the-record of the suit and 
procéeded against’ in the Alipore Court, As has: been seen, 
Article 12 (a) of the-Order provides that when any: property, rights 
or liabilitiés'are transferred from a Province “by.-this Order", the 
Province "which succeeds to them “under this Order" shall be 
substitued in'legal proceedings. with -reapect to such properties, 
rights or liabilities to which its predecessor Province was a party. 
The learned Advocate forthe Peiuoder stated this. point . um 
but didnot elaborate it: 

; On behalf of the plaintiff opposit nay Dr. din: Gupta con- 
tended that the. -rights and liabilities concerned had- indeend been 
transferred by the Rights, Property and. Liabilities: Order, either 
directly or through the provisions of Indian Independence (Parti- 

- tión Council) Order or. of the Arbitral Tribunal Order which were 
parts of thé Rights, Property and Liabilites Order. As.regards 
the principal. Order, hé relied : E on- HSAtcles 5 (x ) (a), 
5 (1) (b), 7 and 1o (2). 
^ Even if the special provisions’ ~of law. relied on: digi prima 

facie seem. to apply to cases like’ thé: “present, & question may 
well be asked as to whether they should not* bé so construed as 
to. make them consistent with the rule ‘of International Law that 
a Court-cannot and will not: assume jurisdiction over a foreign 
Sovereign.or State, unless the immunity is waived. There isa 
particularly strong.reason for following: the rule in the present 
case, :because a Court in'the Dominion of India is being asked 
to pronounce on the rights of a Province. of Pakistan in respect 
of a revenue law of its own territory, whereas that province could 
not, as plaintiff, sue the present plaintiff in that Court in respect 
of any liability under that law. No- Court has jurisdiction to 
entertain an action for the: enforcement .of a revenue law of a 
foreign State (see Dicey's Conflict of Laws, 1932 Edition, P. 132 
and. the cases there cited). . If the Province of: East Bengal 
brought a suit in the Court àát-Alipore or dny other Court. in the 

‘Dominion. of India to enforce its right to assess the plaintiff to 
agricultural income-tax, the suit would: not be entertained, but 
if. the plaintiffs contention. is ‘right, he is nevertheless entitled 


to have a-declaration against the Province of East Bengal from 
the Alipore Court in the ‘present -suit. that he is not assessable to ' 


the tax claimed. . A distinction of that kind’ would seem grima- 
facie to offend against-the principle of “équal treatment”. on which 
a great part of the International Law on this subject is founded. 
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Büt all such: considerations must give way if it appears: that pro- 
visions. were. deliberately made by.a competent. authority, with 
regard to pending actions.so-as.to derogate, for the sake of con 
venience, from the absolute. sovereignty ofboth the Dominions 
for a limited time. Even as. fegards the apparent difference. in 
theiposition of. the.parties, it might perhaps be said that there 
was really: no. difference, because if; the Province, of, East Bengal 
found itself in the. position of a substituted plaintiff in a, suit 
pending ina Court in West Bengal, concerning a revenue..right 
which had become exclusively its own after the. partition, .it would 
be entitled to prcceéd with.the suit in spite of the rule. of Inter. 
national Law .tó: the contrary, justas the pan is entitled to 
dae with the present suit. . 

~ In, view of the wide language of: Article 4 of the Indian Inde- 
endonc (Legal Proceédings). Order. and: the provisions. of the 
certain other Orders promulgated-at the same time, lam» unable 
to-hold that, in‘making these: laws, the’ Governor-General did not 
at all intend to depart from the rule of International Comity. that 
one Sovereign. State could-not be: subject to the jurisdiction of 
the:Courts of another. The. High Courts (Bengal) Order and'the 
High Courts (Punjub) Order are other examples of temporary 
laws -of the same character. Article 13 (2) (a) of the -former 
Order provides that any proceedings which, immediately before 
the appointed. day, were pending in the High Couyt in- Calcutta 
on its original Side, including any proceedings in the said. High 
Court as a. Court of preference, -shall be heard and determined 


.by that Court. . This provisionis made, although it is enacted 
_ by the same Article, what indeed follows from the creation” of 


two Dominions and the partition of the province, that the’ High 
Court in Calcutta shall have- no jurisdiction in respect of the 
territories for the time-being included in the Province of East 
Bengal. It. must-have been known that there might be pending 


-~ in the.Caleutta High Court references under the Indian Income- 


tax Act or the Bengal Finance (Sales tax) Act which, after the 
‘appointed day,’ would involve. only the interests of the Province 
of East Bengal and to which, after the said date, only that Pro- 
vince or one of its officials would be a party. In fact,.such 
references under -the Sales Tax Act were actully pending in this 
Court .on the ‘appointed ‘day’ and some of them, in which the 
Province of Bengal appeared as the opposite party without 
protest, have since -been disposed of. There might also be pen- 
ding suits or appeals on- thé original side of the Court in which 
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the interésts of the Province of East Bengal, as the owner of fàil- 


ways situated in’ and transferred to-that-Provincé, were involved. 


At least on appeal of that character was actually pending and has’ 


sirce’ been heard and decided. There cannot ' therefore be any 
“possible doubt that in enacting Article 13(2) (a) of the High Courts 


(Bengal) Order, it was intended to subject the Proviricé of East 


Bengal to'the jurisdiction of this Court on its’ Original Side in all 


pending. àction&- in which it might find itself a-party interested. 


The Legal Proceedings Order deals with pending action in Sub- 
otdinate Courts but in this regard, there iš no distinction between 
the High ‘Court and those Courts which are -all- Courts of'the 
> Indian Dominion. ` If in the High Courts Order; the' intention -to 
place the Province of East Bengal under the, jurisdiction of a 
Court in West Bengal be clear, there is no réason to exclude such 
intention from the Legal Proceedings: Order in so far as it deals 
with pending proceedings. Indeed, it would be inconsistent to 
hold that the Governor-General followed tlie Comity of Nations 
sò far as the Subordinate Courts were concerned; but - modified it 
in the- case of High Court, Noris there anythirig in the language’ 
Of the Legal Proceedings Order’ which’ suggests a: more limited 
intention. Article - 4 speaks of "'all' proceedings pending imme- 
diately béfore the appointed day i io - any- Givil- or ‘Criminal Court 
(other than a High Court) in ihe Province of Bengal, ‘the Punjab 
or Assam.” Indeed, the conclusion of criminal proceedings must 
remove -thé last vestige of doubt, for i into such proceedings the 
Crown or the State is almost always a party. It must therefore be 
held that tlie authority which àt the relevant date bad: jurisdiction 
over the affairs of both thé Dominions intended’ to’ depart from the 
principle” ‘of the Comity of Nations in respect of pending proceed- 
ings and expressly énacted that in such cases one: Dominion’ would 
be amenable “to the jurisdiction ofthe Courts of thé other. It 
may be added that the several Orders are equally: the laws of 
India and Pakistan. If, thérefore, one- Dominion: is subject 
fo -the ee or thé Courts of- thé pue it is “so by- its own 
lii. -= É f 

"There cannot thus be any- presumption that Article 4 of the 
Legal Proceedings: Order does not intend to detract from the 
International Comity which requires “every “State “to decline to 
exercise, by- means: of its Courts, jurisdiction over another Sove- 
reign or State. -Itcannot possibly- be said that the Article was 
intended - only to covér Cases "where the partiés ‘might be private 
persóng or where the přòceedirig, might be pending in the very 


- 


65 
Civir, 
1948. 
Narr 
The Province of 
East Bengal 
v. 
The State of 
Tripura. 
Chakravartti, d. 


The Provinoe of 
st ~ 


E 


The Slate of, 
Triptra. 


THE CALCUTTA- LAW- JOURNAL, [Vor 84. 


Province which would be substituted under the Rights, Properties. 
and Liabilities Order. Ttis true that the last mentioned: case- is 
also included and in such a case no difficulty of any kind would: 
arise. For example, if the present suit remained pending-at Dacca 
instead of being transferred. to Alipore, the, Province of East 
Bengal would be substituted in a proceeding before one of its own 
Courts and, there would be no difficulty at all in the way of the. 
Court, proceeding to determine the suit. But Article 4 is obviously , 
net ‘limited to such cases, _ Apart from the considerations already. 
pointed out, Article 12 of the Rights, Property and, Liabilities. 
Order makes it; clear beyond dispute that either of the two Domi- 
nions or a Province thereof may find itself brought before a Court: 
situated.in. the other Dominion, for, where property, right or 
liabilities inyolved in pending proceedings have been transferred to, 
2: Dominion or to one of thé new Provinces, that Article.substi-- 
tutes the successor Dominion, or Province, irrespective of. where 
the proceedings may be pending, and directs the proceedings to 
be continued. This provision is clearly complimentary to . Article 4. 
of the Legal Proceedings Order and the effect of two provisions, 
read together, is that in cases where.they apply, 2 Dominion or a 
Province, succeeding to the rights, liabilities or property to which 
a proceeding, pending before a Court in the other Dominion relates 
must submit to the jurisdiction of that Court. 
That, however, is not the end of the matter. Although, so far as 


-pending proceedings are- concerned, an intention to subject one 
. Dominion or a ‘Province thereof to the jurisdiction of Courts of 


the. other, may be clearly: discernible, it has still to be ascertained 
how far the provisions made actually go. and whether all. pending 
actions in which -Courts of one Dominion may have to adjudicate 
on the rights of the other are included. The petitioner before us, 

in effect, contends that the provisions made do not cover all pend- 
ing proceedings, for, according to, him, the present suit is-not 
covered. His argument, as already noticed, is that-the Province 
of East Bengal could be substituted-in the present suit only if -the 
rights and liabilities involved were transferred to that Province 
by the Rights, Property and Liabilities Order, but since, -as he con- 
tends they. were not so transferred, there is no legal authority for 
bringing the Province of East Bengal on the record before the 
Court at Alipore and proceeding against it there. If this conten- 
tion be correct, it must be held that there are ‘certain rights and 

liabilities to - which the.two Dominions and the new Provinces 

respectively succeeded otherwise than under the Rights, Property 


a 
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and-Liabilities Order and that pending ^ proceedings relating to 
such rights and liabilities are outside thé purview of the special 
provisions made. In the case of such proceedings therefore, the 
"ordinary rule of International Comity must prevail. ^ MEO 

In view of the contention of the ‘petitioner it is necessary to 
ascertain first what is the exact ground which the two Orders, 
between themselves, cover. Article 4(1) of the Legal Proceedings 
Order speaks of “all. proceeding”. Can it be said that whether 
or not the rights; property or liabilities concerned were’ transferred 
by the Rights, Properties and’ Liabilities Order; all proceedings 
pending in Courts of what is now West Bengal or Assam or East 
Punjab, in which rights or liabilities of East Bengal or West 
Punjab are involved, will nevertheless .continue under the ' provi- 
sions of that Article? In my opinion, the answer must be in 
the negative. It is true that Article 4(t) does not except any pro- 
ceeding. It is also true under provisions of the Article, all pend- 
ing proceeding shall-continue as if the said: Act, i.e. thé Indiah 


Independence “Act, had not been passed; ` It is further -true that ` 


the rights or liabilities are.of one of the Old Provinces of' Bengal 
or Punjab or Assam or of the Governor-General of India. ` But, 
if after the division of India and the partition of the Provinces the 
rights and liabilities have become those of a Province of the other 
Dominion or of that Dominion itself; the proceeding cannot conti- 
nue to my purpose, unless the successor Province or Dominion 
càn. Be substitutéd. . It cannot be substituted unless there be some 
special’ provisions in that behalf, for the general-rule of "Inter- 
national Comity forbids such: course except, of course; where 
there is consent. - The -phrase *'as if the said Act had not been 
passed", implying that the division and partition must be. deemed 
to have not taken place,:can be of no practical effect, because, if 
tlie proceeding were-to-continue as against the’ old defendant, there 
would be no one to represent the fiction of an undivided Bengal 
‘or-an undivided: Punjab or the Governor-General: of an‘ undivided 
India. -I am accordingly of ‘opinion that: in .spité^ of-thée wide 
language of Article 4(1) of the Legal Proceedings Order, a’ procéed- 
ing pending in: à Court of that part of the old provinces named 
which has fallen to one Dominion but-involving rights or .liabilities 
which are now the rights or liabilities of the other Dominion or 
a Province thereof, can continue only if such rights or liabilities 
were transferred under clause (r) or clause (2) of the Rights Pro» 


perties and Liabilities Order às the case might be, so that -the - 


successor Dominion or Province could be legally; substituted, 
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‘Tf there are any rights or liabilities which in fact now belong to the 


other Dominion or a Province thereof, but were not transferred 
by the Rights, Property and: Liabilities Order in whatever other 
ways they might have been transferred, and the rights or liabilities 
involved ina pending proceeding ‘are ‘such rights or liabilities, 
then the proceeding cannot continue. E : 

I may observe here that in one respect Article ra of the Rights, 
Property and Liabilities Order is wider than Article 4 (1) of the 
Legal Proceedings Order, though in one respect it is narrower. 
The former deals with all -pending "proceedings, whenever they 
may be pending: "The latter deals only with proceedings- pen- 
ding in the Courts of Bengal, the Punjab or Assam. In this 


‘respect, Article 12 is wider. But the Article provides for substi- 


tution of the sueccssor Dominion or Province and provides that 


-the proceedings may be continued by or against. the substituted 


party. Article 4(1) of the Legal Proceedings Order, on the 
other hand, does not provide for substitution, but provides that 
the proceedings shall continue as if the Indian Independence Act 


.bad not been passed. "In this respect, Article 12 of the other 
order is narrower. It may therefore be said that Aaticle 4(t) 


of the Legal Proceedings Order is a special provision, relating to 


-proceedings pending in the three provinces named and -with 
-regard to such proceedings, the direction is that they shall con- 


tinue without ‘any. substitution. For the reasons have already 
given, Ido not think that that view of the Article would be 
correct. To continue a proceeding against the undivided’ Province 
or the old Government. of India would not be practicable. But, 
in any event, that view of the Article can be of no assistance 
to the plaintiff who is seeking to continue the suit not against 


"Bengal; but against the Province of East Bengal. 


It is thus indisputable that the.suit cannot continue against the 
Province of East Bengal unless the rights and liabilities involved 
were transferred to that Province by the- Rights, Property: and 


‘Liabilities Order. What then ‘are -the things with the transfer of 


which we are concerned in the present case? The. right involved 
in the suit is a right to tax and the alleged liability is a liability-for 
exceeding or threatening to éxceed that right. But that is not all, 
It is true that agricultural income-tax is not:a tax on.land and 
according to section 4 of the Act, the land must be situated: with- 
in the Province. .The Province of East Bengal Has, therefore; no 
right to tax the plaintiff in respect of his agricultural income from 
Chakla Rosanabad, unless the land of that Chakla was transferred 
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-to the Province or'belongs to it. -The- enquiry inust 'accordingly 
"be how the land, the right to impose a.tax on the income derived 
from it.and the liability, if any, for exceeding that pant Were -trans- 
ferred to the Province of East Bengal: 

-So far as the land is concerned, - it appears to -me that the 
territories: of Chakla Rosanabad, which are now a part of East 
Bengal, did not pass to that Province by.or under any order, but 
passed under sections 2(2) (a) and 3(3). of the Indian Independence 
Act itself; -The first named provision makes the territories of 

_ East Bengal territories of Pakistan, section 3 creates the Province 
-of East Bengal; and section: 3(3) lays down the procedure for 
partitioning the Province of Bengal and-determining the boundaries 
of thé two Provinces, -It was under section 3 of the Act, read 
with the first-schedule, that the portion ôf Chakla Rosanabad which 
‘lay in Bengal went to East: ‘Bengal, and allocation was confirmed 
. by the award of the Boundary Commission. Dr. Sen Gupta, who 
“appeared: for the plaintiff opposite party, contended that the lands 
of the Province of Bengal were divided ‘between the two new Pro- 
-vinced under Article 5(i) (a) and (b) of the Rights, Property and 
Liabilities Order and he referred to the-provisions of- sections 172 
and 17% of the. Government of India’ Act for -the’ meaning of 
the expressions."Land Vested in.His-Majesty for the purposes of 
the Governor-General in Council” -and "Land Vested in His 
Majesty. for the-purposes of-a Province". He- seemed to think 
that the word. “Land”: in those expressions which were also to be 
` found in Articles 4 and-5 of the Rights, Property and Liabilities 


Order: meant'the territories.of India-or-a-Province. The expres-- 


sions; however, have obviously quite a different meaning which will 
be found explained in the -decision of the Federal-Court in the 
Reference under sectlon 213 of the Government of India Act, 71925 (1). 
They mean'land belonging to-the Government as such or used 
for.Governmental purposes and the reason-for- the enactment of 
those -sections in the Government’ of~India Act, 1935 was that 
upon the: getting up of a number of aütonomous-Provinces and the 
separation of powers connected with the exercise of the-functions 
of the Crown in-relation to'the Indian States; it became necessary 
to allocate'between the Central Government, the Provincial Govern- 
ments and the Crown Representative the land:and buildings which 
-hàd- formerly been vested in His Majesty for the purposes of the 
Goyernment of India tone: The oy “Land m in His 
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-Majesty for the purposes -of the Province of Bengal” in Article 5 
of the Rights, Property and Liabilities: Order which, as Dr. Sen 
Gupta himself -contended, must bear the same meaning as in the 
Government of India Act, 1935, does not, therefore, mean the terri- 
tories -of Bengal and the Article-has no concern with-the division ` 
of such territories, The expression means land’held by the Govern- . 
ment as owner or.proprietor. This, I think, is clear from the 
provisions of Articles 4 and 5 of the Order itself which provides. for 
‘the joint control of certain lands - ug two Dominions: or two 
Provinces. aA 7 
* As regards ‘rights’ Dr. Sen Gupta ‘relied on Article T. - That 
Artice applies to property other than land, goods, coins, bank notes 
and currency notes. and provides £s/er alia that such property, h held 
before the appointed day for.the purposes of the Province of 
‘Bengal, shall, after that day, vést in His Majesty for the joint pur- 
poses of the two Provinces. -The-structure of ;the - Article, is 
rather complicated but it will appear from a close examination that 
sub-clause (b) of clause (2) i is connected with the second altérnative 
in the opening words of the clause and the megning of the, portion 
relevant to the present case is as above stated. Clearly, this 
"Article does not transfer, any rights, for apart.from the fact-that it,is 
concerned with tangible: property, the Pon made by it is not 
one of partition but of j joint. ownership. - ie eee 
- Nor was Dr. Sen’ Gupta right in relying on Article 10(2), for. ae 
Guide of- liabilities. That Article is concerned with liability for 
an actionable, wrong other than breach of contract and it. is . impos- 
sible; to say that by serving a noticé ‘on the plaintiff:under the 
Bengal Agricultural Income-tax Act.through one of its officers, -the 
Province. of. Bengal had committed an actionable wrong.’ Assum- 
ing it.exceeded its powers or. acted under;an invalid. provision of 
law, the -plaintif may havea declaration to that effect, but the act 
"complained of cannot:be said- to have: been -a tortious: act; ; But 
even assuming it was, it is: to .be, remembered that.the issue of 
the notice was in exercise of Powérs conferred by the act in relation 
to the Sovereign rights of the Crown and it is. elementary that 
the Crown or the State is not answerable for even- negligent: or 
tortious acts- of, officers done in.the course of their official duties 
imposed by. a statute, except where the. particular act was speci- 
fically directed and the Crown profited.. by. . its. ;performance. 


"There.is no such allegation i in the plaint in the present case. The 


plaintiff could not therefore have sued the Province of Bengal for 
an actionable wrong and the suit actually brought is not -a suit of 


Vor, 84.] | . `. HIGH COURT. ` 


that character. It is a suit for certain declarations and an injunc- 
tion and does not seek to make the Province liable for any action- 
able wrong in any way. No liability for an actionable wrong is 
thus involved in the suit and Dr. Sen Gupta cannat establish a 
right to proceed against the Province of East Bengal on the 
basis that the liability was transferred to that Province under 
Article 10(a). of the Order. - 

It was lastly contended by Dr. Sen apia that the rights and 
liabilities involved in the suit were transferred by Article by 3 of 
the Order. The argument was that the only provision relating to 


the distribution of. rights, property and liabilities between the- 


two Dominions or between the new Provinces’ in Bengal, and the 
Punjab was to be found in Article 3. -That- Article ‘contained 
the main provision and left the details to be worked out under the 
Indian Independence (Partition Council) Order or, if necessary, 
under the Arbitral Tribunal Order. The -three Orders, between 


themselves, constituted the whole machinery for.the distribution. 


of rights, property and liabilities. Dr. Sen Gupta contended 
that it was not known whether the right of taxation belonging to 
the Provitice of Bengal in respect of territories now allotted to 
East Bengal was transferred by agreement under. the Arbitral 
Tribunal Order, but whichever the case might have been, the right 
must still have been transferred . ‘by this order’, that is to say, 
the Rights, Property and Liabilities Order, within the meaning 
of Article 12(a) thereof, because the machinery set-up under 
the other two Orders was only derivative and was created by 
Article 3(1). . | 
In my opinion, this contention is not correct, As I read 
the three Orders, they are only concerned with the actual division 
of the physical assets and specific liabilities and have no reference 
to the Sovereign rights arising out of the very creation of two 
independent Dominions with specified territories assigned to 
them. The territories are divided by the Indipendence Act 
itself ; and since the Act creates two States with the Status of 
i Doutnions, the Sovereign rights in respect of tho territories 
assigned to each .of them or to the new Provinces created, vest 
in them at once. No further partition -or "allocation is necessary. 
The three Orders only implement the provision contained in 
section 9-of the Act,-sub-section (1) of which enjoins the Governor- 
General to.make suitable provision for bringing the- Act into 
effective operation and sub-seotion (2) of which enjoins him to 
iake’ provision “for dividing between the new Dominions and 
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—: between the new "Piovihoss to be "constituted under ‘this Act the 
1949: _ powers, right, property, duties and liabilities of the "Governor- 


The Province.of; General in Council or, ^as ‘the case may be, of the relevant’ Pros 
Bast Beneal: vinces which, under this Act; are to cease to: exist" The latter 
The State! of  próvisión, in my: view; “contemplates - properties : owned by the- 
Tie Governments às such’ ànd specific- rights, . duties and liabilities" 

Chikravartsis J. which are owned by or had accrued to'or layon or had beon 

pb incurred by the Central or the Provincial Goveérnrients in' their 
&dmistrative capücity.- The’ section does not” contemplate such | 
a-right - as the right- of ‘a Province- to tax its-.own- subjects with’ : 
respect tó income éarned from properties within its own territories. - 
This, it seems to mé; 'is-clear from Article 4 (1) (e) of the Aibitral : 
"Tribunal Order which speaks- of "the division between: the new ` 
Provinces of-East’ Bengal and West Bengal of the assets ‘and: liabi- . 
.lities of the existing ‘province of Bengal”, “Assets”, it- seems to 
me; cannot include tertitoriés « or tights and” Torn going with the 
Sovereign Status. - : ex 


Reading Article 1 12 of the Righis, Property ‘and Liabilities 
Order with Article a) of - the Legal Proceedings Order, the true 
position” seems to me to be that while the rule of International ` ` 
Comity ` has been “departed from .to 8 certain extent .and each, 


' Dominion or the provinces thereof have been- made subject to. 


E ^ tlie jurisdiction of the Courts of. the other with Tespect to certain. 
: l pending proceedings, yet departure i is: “of, a limited" character and 
` is confined to cases: where the rights and ` liabititiés involved : are 

not incidental to the Sovereign Status and are ‘included among 


those transferred specifically by the Rights, Property and Liabi- <i 


. liés Order. This view accords with good sense, for. it would 

S be extraordinary if- one, Sovereign State had. béen made 

Lk ariswerable to thé Courts of another in: ‘respect of "the. ownership 
or exércise of its Sovereign Rights. If the’ “rights. ‘or liabilities _ 
involved are- outside those" transferred by the Rights, Property 
and Liabilaties Order, then, it ‘seems ‘to. nie;: ' there can be. no. 
question of* substituting the successor Dominion or Province under 
either Order or continuing the proceeding as against it. n 


` Coming now to the-fücts of the present. case, I have already 

S "ved cus held generally. that the rights or liabilities involved cannot be said 

' to have been transferred by. the ; Rights, Property. and Liabilities 
Order.. If the facts are examined more closely, the position would. 

appear to be even: worse: for the -plaintiff. The first declaration 

`- - asked. for is that the provisions of the Bengal Agricultural Income- 


` 
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tax Act,.so far. as it imposes a liability: on ‘the plaintiff, are ` 


ultra vires, The right which is challenged is a. right to tax the 
Plaintiff under a particular Act. That right was undoubtedly 
claimed and asserted by the Province of Bengal when it passed 
the Act and embodied in it a provision affecting Indian Rulers, 
but-how did.that right pass to the Province of East Bengal, so far 
85 persons coming within its territorial jurisdiction are concerned ? 
Strictly: speaking, on the plaintiffs. own case; no rights passed at 
all, for according to him, the Province of Bengal itself hád no right 
to tax him or any other Ruler. -If the Province of Bengal had no 
such right as the plaintiff contends, then there was no right to be 
transferred from.it by the Rights, Property and Liabilities Order 
or otherwise and if the Province of. East Bengal has been trying to 
assert the supposed right, it is doing so, not as the successor to 
the Province of Bengal but on its own account. The cause of 
action against East Bengal is therefore a fresh cause of action. 
But assuming that what passéd was thé right to apply the Bengal 
Agricultural Income-tax Act, that right passed under the provisions 
of section 18 (3) of.the Indian Independence Act itself which 
provides follows :— N ns - i l 
“Save as otherwise expressly provided in this Act, the law of 
British -India and of the several parts thereof, immediately before 
the appointed day shall, so far as applicable and with the necessary 
adaptations, continue as the law of each of the new Dominions 
and the several parts thereof until other provision is made 
by the laws of the legislature of the Dominion in question or 
by any other legislature or other authority having power in that 
bebal”; ^. UE be - vor 
I àm overlooking the amendment which -the plaintiff will have 
to make in his first prayer, for any declaration to be useful to 
him, must bea declaration not with .respect to the Bengal Agri- 
cultural Income-tax Act, 1944, but the Act as, adapted in East 
Bengal. Apart from that, it seems to me that the right which is 
challenged by the first prayer is nota right which passed by or 
under the Rights, “Property and Liabilities Order but one which 
l passed under: the Independence Act itself. Ifso, so far as the 
first prayer is- concerned, the ‘suit cannot proceed against the 
Province of East Bengal. DOPO ATA n Verb ME: 
. Asregards the second prayer the position is- no better.- It 
asks fora declaration that the notice served by the Agricultural, 
Income-tax Officer in 1945 wasa bad notice and no assessment 
can be made -on its basis- Now, there is-no provision anywhere 
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by which pending proceedings under the Bengal Agricultural 
Income-tax Act, initiated by the Province of Bengal, were trans- 
ferred to the corresponding tax authority of East Bengal and 
directed to be continued by him. Such provision has been made 
by the Indian Independence (Income-tax) Order, 1947, with - 
respect to proceedings under the Indian Income-tax Act and the 
Excess Profits Tax Act, but no similar provision has been made 
with respect to proceedings under the Bengal Agricultural Income- 
tax Act. So far as I can see, proceedings under that Act have 
not been transferred at all, nor expressly saved or validated in 
the hands of any successor authorities, It is true that on the 
materials on record in the present case it appears that the East 
Bengal authorities did in fact purport to continue the proceedings 
and have now completed the plaintiff's assessment, but that they 
have done without. any legal right and not under any powers 
transferred to them by any provision of law. If any cause of 
action exists against the Province-of East Bengal for their having 
proceeded to take over and complete the assessment proceedings, 
it isa fresh cause of action for an act done,by the -Province of 
East Bengal in the first instance end not a cause of action for 
having continued, under à transferred right, the proceedings 
initiated by the notice of 1945." The proceedings in which the 
Province of East Bengal has acted were notin law the proceed- 
ings initiated by the notice of which the plaintiff complaing If 
the latter proceedings lapsed with the partition, as in my view 
they did, there can be no meaning in asking for a declaration 
against the Province of East Bengal that the notice on which 
those proceedings were started was bad, nor can that Province be 
brought on the record as having succeeded to the right of con- 
tinuing the proceedings. If that province in fact purported to 
continue them instead of starting £ fresh proceeding, there is a 
fresh cause of action against it on which it is not liable to be 
sued in the Indian Courts and there cannot be any question of 
substituting it in the present suit ae responsible for the notice of 
1945, issued by the old Province of Bengal. Even if Ibe wrong 
in this view and even ifthe right to continue the proceedings 
vested in the Province of. East Bengal under some provision ` 
which I have not been able to trace, it did not vest under the 
Rights Property and Liabilities Order. If it did not, there can 
be no substitution of the Province of East Bengal in the present 
suit. a 2i sse 3 
_ The prayer for an injunction need not be separately considered 
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inasmuch as it ~ -does not ` ' involve "any. ‘independent right or 
liability. The question Ihave had to consider is by no means 
free from difficulty, butgiving it the best consideration I can, 
I have reached the: conclusion’ that the present proceeding is not 


one which can be continued against the"Province- of East Bengal: 


` inthe-Alipore Court under Article a(t )s of the Legal Proceedings 
Order. - - T š 


| Dr, Eo na: contended in the KON Med. that, i in any 
event, the Province of East Bengal had submitted to the jurisdic- 
tion of the Alipore Court and it was no longer. open to it 
to set up its Sovereign Status. The. petitioner addressed no 
argument on that question. but merely stated that there was no 


submission to jurisdiction, although certain applications were 
“unfortunate”. 


The facts are as-follows. Thetwo new Provinces of East 
8nd West Bengal came in to existence on the rsth ‘August, 1947, 
Tand so much of Chakla Rosanabad as appertained to the old 
Province of Bengal went to East Bengal on that - very day under 
section 3(3) of the Independence Act, read with the first schedule; 
though; provisionally. The. first order iu the order ‘sheet after 
the r5th August, 1917, is dated the rst October ‘and- it appears 
that on.that date an applicatión was made on behalf of the Pro- 
vince-of. West Bengal for time to file a written statement, The 
application is signed by “Saudatullah, A. G. P."' which means 
Assistant Government Pleader. "Time was: granted: till the 28th 
November, 1947, but as no steps were taken to file a defence, 
.the Court, on the agth November, passed an "order, fixing the 
gth December, 1947, for an ex parte hearing. On an application 
made by the plaintiff, the date was, on the 6th’ December, 1947, 
changed to the 13th. On the 9th December, the Province of 
East Bengal entered appearance through Mr. Asir and Mr. Saudat- 
ullah who filed a vakalatnama accepted on the same date and a 
written statement. The latter was accompanied by an application 
praying for acceptance. of the written statement and condonation 
of the delay. In the body of the application it was stated that the 
Province of West. Bengal was taking no interest in the suit, but 
it was "necessary in the intsrest of East Bengal that the present 
suit should be contested and that a written statement. ..... «eese 
should oe put in such contest" . Mr. Saudatulla, who had not 
previously filed any vaxalataama on behalf of the Province of 
Bengal or West Bengal buc had apparently acted on Occasions in 
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his capacity as; Assistant Government Pleader (see the applica- 
tion filed on the 26th February, 1947) was obviously changing] 
sides. 

In the written statement filed, the Province of East Bengal 
pleaded its independent and Sovereign Status and stated that it 
was appearing only tó contest the jurisdiction of the Cour. On 
the rath December, 1947, the Court made an order, accepting 
the written statement and at tbe same time directed the substitution 


- of the Province of East Bengal. The learned Judge stated that 


he agreed with the lawyers for the plaintiff that the Province of 
East Bengal should be substituted for the Province of Bengal and 
that such substitution seemed to him to be ‘automatic’ in- view of 
the provisions -of Article 12 (2) of the Rights, Property and Liabi- 
lities Order. The Province of East Bengal did not take any steps 
against the order for its substitution. Thereafter, there were 
certain applications before the Court, relating to steps that were 
being taken to complete the assessment and recover the tax, and 
at the hearing of those applications the Province of East Bengal 
appeared. On the 7th February, 1948, the Court made an order, 
striking off the name of defendant No. 2 and on the 14th, the 


Province of East Bengal made an application asking for leave to 


file an additional Written statement in view of the amendment of 
the plaint. By an order passed on the same day, the Court granted 
six weeks". ‘time and directed the Province to file a “complete and 
additional written statement," Issues were also settled and the 
22nd March, 1948 was fixed for the hearing of the preliminary issue 
88 to juridiction. On the 28th F ebruary, two applications were 
made by the Province of East Bengal. By one it asked for an 
extension of the time to file its documents, for which 15 days had 
been allowed on the 14th February and by the other, it asked for 
leave to inspect the documents, lying in the Court's safe custody 
in view of the coming hearing on the question of jurisdiction. Both 
the prayers were granted. On the 17th March, 1948, the date of 
hearing of the preliminary issue was shifted to the 2nd April on a 
joint application of the parties. On the aznd March, - 1948, the 
Province of East Bengal made an application; asking for leave to 
file the additional written statement within-2 weeks from the 
hearing of the preliminary issue and the Court made an order, 
directing the written statement to be filed after final orders had 
been passed on the question of jurisdiction. The mention of 
"six weeks" in the order recordad at the time prayed for is a 
mistake. The preliminary issue was heard on the and and the ard, 


o 
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April and decided in favour of the plaintiff by an order passed on 
the sth. ` r 
On these facts, I donot think that there has been any submis- 
sion to jurisdiction which disentitles the petitioner from relying 
on its immunity under the rule of International Law, It is true 
that objection to jurisdiction can be waived and.that when the 
defendant Sovereign has. submitted to or invited jurisdiction he 
.has waived it. The root authority on that question is the old 
case of Taylor v. Best (i) tried in the Court of Common Pleas, 
and though that decision has often come in for criticism, the 
fundamental principle laid down in it, viz. objection to jurisdiction 
“can be waived and if once waived, will not again be available, has 
never been seriously doubted. “The exemption from process 
accorded by the law of nations to Sovereigns: and to Ambassadors 
and Foreign Ministers, being for their benefit, may be waived by 
or with the permission of the Sovereign, in accordance with the 
maxim quilibet potest renunciare juri pro se introducto,” Suares in 
re Suares v. Suares (2). The doubt expressed by Asibury, J., 
is re Republic of Bolivia Exploration Syndicate Ltd. (3) has not 
been, so far as I have been able to investigate, shared by anyone 
else. But what constitutes waiver and-how far its effect extends 
is a different and a more difficult question.. The English Courts 
seem to agree 'that evan when the privilege has been waived so 
farasa suit is.concerned, it can still be set up against execution 
and though this view, in the .case. of Ambassadors and Foreign 
Ministers, has been often been based on section 3 of the Diplo- 
` matic Privileges Act (7 Anne. C. 12), it has-at the same time been 
said that the statute of Anne is only declaratory of the common 
law of nations. However, with the question of execution we are 
not here concerned. The question is, did the Proviace of East 
‘Bengal, by entering-appearance in the suit and pleading against 
the jurisdiction of the Court submit to it? It is true that it was 
substituted in the proceedings, but as far as I can see from the 
order passed on the 13th December, 1947, the Court made the 
order òn the insistance of the plaintiff-and on its own view .of the 
law. No application for substitution appears to have been made 
by either party. The Province’ of East Bengal had already filed; 
a written statement on the gth December, setting up its Sovereign 
Status and denying the jurisdiction of the Court. I do- not, there- 
(1) (1854) 14 C. B. 487, mM ix 
(2) (1914) 1 Che 176. f 
(3) (1914) 1 Ch. 139. YET 
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fore, think that the order, for substitution implies any submi- 
sion to jurisdiction, nor the fact that no steps were taken 
against the order, for the issue as to -jurisdiction remained 
to be decided. It is again true that the Province entered 
appearance, but under the procedure of the Court it could not be 
heard unless it did so and in the written statement it was made 
perfectly clear that appearance was being entered only for the 
purpose of contesting jurisdiction, Iam unable to say that in 
those circumstances the Province of East Bengal submitted to 
jurisdiction by-entering appearance. Nor can:it be said that 
there was submission to jurisdiction when the.various applications 
were made. The applications for time to file the written state- 
ment have no importance atallj that fortime to file documents 
contained the statement that no furthur : documents would be 
relied on for the purposes of the question of jurisdiction, which 
implies that the Province wished to have its plea in bar tried out 
first ; and lastly, the applications for time to file the additional 
written statement, which apparently would contain the. plea on 
the merits, led up to a final prayer that. the written statement 
might be allowed to be filed after the decision of preliminary 
issue. Quite clearly, the.Province was always keeping its objection 
to jurisdiction in the forefront. 

Did the filing-of the written statement itself constitute submis-- 
sion to jurisdiction ? In my opinion it clearly did not. Zaylor 
y. Best (1) was very exceptional case. There, the defendant had 
obtained orders giving him time to plead, had pleaded, had 
applied for a rule for a special jury and had not raised the ques- 
tion of privilege on any of those occasions. It was only after 
notice of trial had been served that he set up his privilege and in 
those circumstances it was held that the plea was far too belated | 
and he had already submitted to the jurisdiction of the Court. 
The present case is far different on the facts, for here, the defen- 
dant set up the plea at the earliest oppertunity, along with enter- 
ing appearance. Dr. Sen Gupta referred to the well-known case 
of Mighell v. Sultan of Johore (3). and relied on the observation 
of Esher, M. R., that the defendants had to set up his Sovereign 


. Status when the matter came before the Court and that if he did so 


and proved his plea, the Court would have no jurisdiction. But 
that was exactly what was done in the present case and itcan 
by no means be said that when the matter came before the Court, 
(1) (1854) 14 C. B. 487. 
(a) (1894) 1 Q. B. 149. 
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the defendant ‘elected -to submit: to-its - "jurisdiction, In the case 
cited it was observed by Kay, L. J., thata "foreign Sovereign is 
entitled to immunity from civil proceedings in the Courts of any 
other country, unless upon being sued, he 'actively elects to 
to waive his privilege and submit to the jurisdiction.” Ican not 
see any active waiver here. In the Sultan of Johore's case (1), 
the matter came up ona motion by the defendant to set-aside 
àn order for substituted service of a writ, but in Magdalena Steam 
Navigation Company v. Martin (2), the defendant, on being 
summoned, appeared in person to plead- against jurisdiction and 
the plea-was upbeld. “It was-not held that by appearing to plead, 
he had. submitted to Jurisdiction, but, on the other hand, it was 
observed.by Lord Campbell in the judgment ‘of the Court that 
he had ."done. nothing to forfeit or waive his“ privilege.” The 
matter is made even ‘clearer’by certain observations made in the 
Courts of the argument. which will rad from the ə following ex extract 
from the report. 

“Sir Fitsroy Kelly, Mises General : “It cannot be conten- 


ded that defendant has, by ‘appearing to the Court, precluded : 


himself from saying that the suit i js: improperly- ‘brought. 

Lord Campbell, ee J: His plea denies ‘that the Court -has 
jurisdiction. SFE í 

Erie, 7: Supposing that he as iade an affidavit in Court, 
and had moved to stay proceedings, it could not “have been 
said that he thereby admitted jurisdiction. ` 


‘Lord Campbell, C. J: The plea ds only Another mode of 


doing that.” . i 
It would thus appear that is not necessary for the defendant 
to move against the issue or service of a writ, as was done in the 
Sultan of Johores case (1), but the plea of jurisdiction can safely 
. be taken on appearing to the writ and such appearance is not 
waiver of the ‘privilege. In the: case of Dickinson v. Del. Solar 
. (3), it was observed by lord Hewart C: J thatina previous case, on 
the decree passed i in which- the action ‘before him was "founded, 
"the privilege was waived and Jurisdiction was submitted to by 
the entry of appearance.” But it’ will appear from the facts that 
the defendant who “was entitled to thé diplomatic privilege was 
expressly directed by his State hot to set it up and it was apperance 
in those circumstances which ‘was held to have constituted waiver. 


W asero Br 20000 20 070 
(a) (1859) SE& E94, ` Dcus oe 
(3) (1930) 9 K. B. 376. : aed aar EM 
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On the other hand, in Duff Development Company Lid. v. Govern- 
ment of Kalantan (1), it was held by the House of Lords that the 
Government of Kalantan had not waived its privilege or submitted 
to the jurisdiction of the British Court for the purposes of a 
proceeding to enforce an award against it, by either assenting 
to an arbitration clause which was incorporated the Arbitration 
Act 1889 and thus contemplated a reference to the Court or by 
applying to the Court, as it had done, for setting aside the award. 
On these authorities, it seems to be not even arguable that the 
Province of East Bengal submitted to the jurisdiction of the 
Alipore Court in the present case by either appearing to plead 
against jurisdiction or obtaining time for certain incidental matters. 
Iam further of opinion that the fact that the position under the- 
Independence Act and the orders made thereunder was by no 
means clear must also be taken into account. 

Dr. Sen Gupta relied. on the case of Harries v. Taylor (a), 
but I cannot see how that case is of any assistance to him. 
There, an action was brought against the defendant in the High 


: Court of the Isle of Man, claiming damages for criminal conver- 


sation with the plaintiffs wife. The defendant was a resident 
of England, not subject. to the jurisdiction of the Manx Courts. 
The plaintiff, however, obtained leave to serve the defendant 
with a writ of summons out of the jurisdiction and-a writ.was 
duly served on him in England. Thereafter,. the defendant 
appeared before the Manx Court “conditionally” and applied for 
setting aside the order for service of the writ, but his application 
was dismissed. He took no further steps in the proceedings and 
the plainüff recovered first an interlocutory judgment “in default 
of defence” for a certain sum according to the Manx procedure 
and then a final judgment. When next the plaintiff brought a 
suit in England to enforce’ the judgment, it was contended: that 
the foreign Court, i.e. the Manx Court had no jurisdiction to pass 


. the decree, but it was held that by reason of his application to 


the Manx Court, the defendant had voluntarily submitted to its 
jurisdiction and, therefore, the judgment was the judgment of a 
competent Court, enforceable in England. 

It will beseen thatthe case was one of a private individual 
and not of a foreign Sovereign or a foreign Minister. Secondly, 
the proceeding in which the decision relied on was given wasa ' 
suit to enforce a foreign judgment and the question was whether 

(1) (1924) 1924 A. C. 797. 

. (2) (1915) a K. B, 580. 
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‘the Court. which. had passed that Judgment was “competent: -to-do 
80. ` Thirdly, the:reason given for, the decision. that the, .judgmént 
was a valid judgment was: that since. the “deféndant, who" might 
have ignored the writ, had appeared before-the Court‘and.asked for 
an order in his favour and: having failed, had done. ‘nothing further 
, 2nd since the procedure of the -Court allowed it to treat à con- 
ditional appearance aa appearance for all purposes, the: defen- 


dant,could. not question the final, judgment. as passed. without ' 


jurisdiction, All therefore, that the cages, decide is that if, after 
Pleading, against jurisdiction before a foreign Court and having 
failed; a, party takes, no further steps and,a judgment is thereafter 
passed, against, him, in accordance with: the law, of. the Court, the 
Judgment is.a valid judgment. The case is not one where it was 
held, on the,very application for setting aside the order for ser- 
vice or in an, appeal, from an otder:passed. there; on, that by 


. making that very application the defendant had, submit ed to- 


Jurisdiction and that therefore,, there Was. no further question to 
be considered. If, in the present case, the ‘Province’ of- Rast 
Bengal had taken no steps against the order of the learned Sub. 
ordinate Judge and a’ judgment was ‘passed’ against it in due 
course, the case of Harris v. Taylor (1) might have’ been in point 
and it might have been said with some plausibility that” the judg- 
ment was that of a comipetent Court and ‘lid. ° But the” Brovinee 
having come up against-the order deciding the question of: juris- 
diction against it, -thë case cited has no application and it cannot 
be held, “on the authority of that case or otherwise, that because 
the Province -appeared - before the Alipore Court to plead against 
jurisdiction, therefore that Court will have jurisdiction to proceed 
with the suit against it, although in law it may have no juris 
diction. . 

For the reasons given above, I am of, opinion that the Alipore 
Court has no jurisdiction inlaw to try the suit and that the peti- 
tioner has done nothing to confer jurisdiction by submitting to 
it. The order of the learned Subordinate Judge must therefore 
be get aside. p 

The form of the order that should be made is a matter of some 
difficulty. This is nota case where at the timè the suit was filed, 
it should have been filed in some Court, to which it was trans- 
ferred, had at that time no jurisdiction to try it. Nor is it a case 
where the plaint discloses no cause of action against the original 
or the substituted defendant. It only appears now, by reason of 


(1) [1915] 2 K. B. 580. . i 
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Civi. the events which have supervened, that the suit has become 
1948. . 4infructuous. There is thus no question of rejecting or returning 
The Province of the plaint, On the finding I have arrived at, even the order for 
East Bengal substitution was wrong and the true position it seems to me, 


v. : 
The State of. is that the suit has nbated, The original defendent has ceased 
Tripura, to «xis: and there is no one against whom the right to sue has 
Chahraariti, J. — survived. 


In the result, the Rüle is made absolute. The order of the 
learned Judge, dated the sth April, 1948, is set aside and the 
-issue of jurisdiction being decided sgainst the plaintiff, it is 
declared that the Court has no jurisdiction to proceed with the 
suit agairst the petitioners and that the suit has abated. In view 
of the difficulty of the question involved, I thirk each party 
should bear its own costs throughou. The amount deposited 
by the petitioner with the Regis rar will be refunded. 


^ 


Harries, C. J, :—I agree. "ND 

By the Court :—It is cerifled under section 205 (t) of the ` 
Government of India Act,.1935 as recently adapted, that this case 
involves substantial questions of law as to the interpretation of 
the Indian Independence Act and several orders made there 
under, namely, the Legal proceedings order, the rights, . property 
and liabilities Order, and Partition Councils Order, the Arbitral 
Tribunal Order and the High Courts (Bengal) Order. 
&. C. Rule made absolute. 


Certificate under section 205 (1) of 
Government of India Act 1935 granted 
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` PRESENT: Sir Harilal Ji Kania, Chief Justice, Mr. Justice 
S. Fasl Ali, Mr. Justice H. Patanjali Sastri, 
Mr. Justice Mekrchand Mahajan and- ` 
- Mr. Justice | B. K. Mukherjea. 


,BATA SHOE COMPANY LIMITED 
ALL i». — 


THE COMMISSIONERS OF THE "BURDWAN f 
C ME ; MUNICIPALITY. 7 


oe = . 


Tas-col asm HE Company having ' petail business at Burdwan—Bengal 
Municipal Act “(XV B. C. of 1932), sections 123(1) (f), 182, Schedule. IV, 
items 1 and 4—Tax on trades, professions and ‘callings ‘payable by. the 
persons pursuing the same—Schedule IV-not complete or scientific nor 
specifies the trades, professions and callings but refers. to different classes 
"of traders—Specification good —Company trading for profit can be classed 
in “trader” —Compliance with requirement of section 123—Company 
having, retail businsss—lItem. 1 .and not item 4 of sche IV 
apples. 2m 
Section 123 of the Bengal Municipal Act refers to'a dx on ‘isles 

i professions and callings but it is evident. that such tax must be ultimately 
^ payable by the persons who pursue the trades xong cde and callings) which 

the Act proposes fo tax. - 3 
Schedule IV of the Act: does not pretend to be complete or sclent'fc and 

-does not specify the trades, professions. and callings as such but it accom 
. plishes the object set out in the Act by.referring to different classes of traders 
eto which i$ sufficient to indicate what type of trade, profession and calling f 
the tax is currelated to 


The classifica’ ion as a who'e, though it does not appear to be based on 

- any uniform principle, has never been ‘objected tu on the ground that it does 

~ nut carry out the inteutioa of the Act n.r did the 'ramers of the schedule go 

- beyo:d thair . province, in including within it such ‘persons as “wholesale 
trader” “retail trader” etc, 


Corporation of Calcutta v. Standard Marine Insurance Co. (1); The 
Municipal Council, Coconada v Tke Standard Life, Assurance Co. (3) 
7 Municipal Commissioners of  Baranagore v. The Baranagore Jute Factory Co. " 
Ltd, +3; and Messrs Landale ard “Clark Lid. v. The Chairman “Jalpaiguri 
Nlis, Wr referre. to and due LS 

ipfc LEP a “Poe S 5 
i (1) (1895) I. L. ká Calc. S81. -| : WEIT , pens 
: (8) (1900) k L.-R. 24 Mad. 205. * NE Qut vue SR 
(3) (1937) 41 C. W. N. 662, D 
(4)(1937) 41 C. W. N. 1093. s 
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If a wholesale trader 1s a’ Food specificatlon, notwithstanding the fact that 
he may he trading in any commodity, there is no reason why “ʻa Company 
which exercises any trade, profession or calling whatsoever for profit or as a 
benefit society” is not equally good specification, 

A Company might | be trading in anything, but if it trades for a profit, 
it does carry on a trade, and will be covered by the ‘word “trader”. Such 
a Company represents a ‘distinct class or ‘category in the same sense as a- 
wholesale trader Ora retail trader does, 


The inclusion of a Company exercising a trade for profit is perfectly 
consistent with the object of the “Act as well as the réquirements of 
section 124. uu = 


Even if the PM -ls taken to. have ‘retail bastions: item 4 of 
Schedule IV does not apply as it’ is’ quite clear that if the retail trader 
happens to.bea Company, that Company could be properly charged only 
‘under item. I. 


Federal Court ‘Appeal No. VIII of 1948, 
Appeal by the Plaintiff. - 


“Suit for a declaration that the - „assessment ‘of a trade tax on 
the Company by the Commissioners of the Burdwan Municipality 
under Schédule IV of the Bengal "Municipal ‘Act :was illegal and 
oe vires and for certain other connected reliefs, 

' The material facts’ appear foni the judgment. 

“Mr. K. P. Khaitan, Senior Advocate, Federal Court. ( Mr, G S. 
Saran, Advocate, Federal Court with him) instructed d by Mr. SiP. 
hin Agent, for the Appellant. 

“Messrs. Manindra' Nath Ghosh‘and H, KC ‘Mitra, ' Advocates, 


Federal "Cour, instructed by Mr. P. K. Bose, Agent, forthe 
‘Respondent. 


, The Judgment of the Court was delivered by: .. 

: Fazl Ali, J. :—This is an. appeal from the appellate .decrea 
of the:High Court of. Judicature -at Fort William in -Bengal -in a 
'Suitinstituted by the appellant Company for a: déclaratiom^that 
the assessment of a trade tax on the‘Company' by ‘the Cominis- 
‘sioners of the Burdwan Municipality" (the defendants in'the suit), 


‘ander’ Schedule IV of the Bengal “Municipal "Act' was illegal ‘and 
‘ultra vires, arid for certain Other’ Gorinected" réliefs, 


The appellarit Company is registered under the Indian Com- 
panies Act, and its paid-up capital is Rs. 10,00,000, It manufac- 
tures and sells shoes, and has a large’ number of shops for retail 
sales, two of which are situated within the jurisdiction of the 
Burdwan Municlpality, In respect of these two shops, the Com- 


D 
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missioners; of the Municipality imposed a..liċehće tax of Rs. 200 
under.item:r of.Schecule IV of.the Bengal Municipal Act for 


85 
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1948, 


the financial year: 1941-42. ~ The appellant Company, .after having pata c Company 


. unsuccessfully tried to have the assessment reviewed, pald the 


entire amount under protest, and then instituted the suit that 
has given rise to this appeal The süit was dismissed by the 
Munsiff, but'décreed ‘by the District Judge. ’ ‘The decision ‘of 
the District Judge was however Peversed by the- ones Court on 
appeal - i e9 s 


We are” not concerned in this appeal with ‘all ‘the ` questions 
which were: agitated in the subordinate courts, ^as^ the- appeal is 
confined ito two questions-only,.«these being; also the: only, questions 
which the parties ultimately asked the’ High -Court oto .decide, 
They are : (t) that the Municipality has acted illegally in making 
the assessment, and (2) that, in any event; the appellant Com- 
pany is liable to 'be'assessed under item 4 and not under item r 
of Schedule IV of the Act. 


In order to appreciate these points, it is necessary to refer 
to some 'of' the ~ provisions ‘of the" Bengal Municipal Act, 
Section 123(t) (f).0f the Act provides— 


“The Commissioners may, from time to. time, at a . meeting 
convened expressly for the. purpose, subject to the provisions of 
this Act, i impose within the limits. of the Municipality............ 

:: (f). & tax: 'on the. trades, professions and callings~ specified -in 
Schedule IV at such rates, as may be fixed by the “Commissioners 

‘within the; maximum ‘rates: fixed in the.said schedule." 

Section 182a-of the Act.runs as follows :— - - 


' “When it has been determined :that'a tax -shall-be ‘imposed on 
(professions, trades: and: callings, every-'person “who exercises in 
ithe municipality; éither /by ‘himself’ or- by an agent -or -represen- 
*tative;-«any: of *-thei proféssions; trades or-callings : specified- in 


- Schedule-IV, shall-take out a :half-yearly: license and pay-the tax 


imposed under:clause! (f) of:sub-section (1) of section 123.” 
- ‘Schedule TV, which is referred toin both these sections, pur- 


“ports to 'classify^the trades, professions and callings on which a 


"tix máy be levied; and also states the maximum d ELA tax in 


i Yupees against’ the items’ set out therein, 


"The appellant Company has been taxed under . item I of Sche» 


‚dule IV of the Bengal Municipal Act,. which, prior. to the 16th 


"December, 1940, WAS worded as follows ;— — 
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"Company transacting business within the Municipality for 
profit or as a benefit society not being registered Co-operative 


Bata Shoe Company Society of which the paid-up capital is equivalent to— 


Limit 
À v. 
The Commissioners 
of the Burdwan 
Municipality. 


Fasl Ali, J. 


* Rs. 
(a) More than Re. 10,00,000 ose e. 200 
(b) More than Rs. 5,090,000 but not more than 

Rs. 10,009,000 ‘ive . e. IO0 
(c) More than Rs. 7,00,000 but not more than 

Rs. 5,00,000 , M ee 50 
(d) Rs. 1,00,000 or less - es ^ .Q. 20” 


By notification dated the 16th December, 1940, the item was 
amended thus :— i 


“Company or association or body of individuals which exercises 
any profession, trade or calling whatsoever for profit or as a benefit 
Society.....ccscceeerevee” 


Clauses (a) to (d) of this item however remained unchanged. 

It is not disputed before us that the Provincial Government has 
the power to amend Schedule IV or any of the items therein, 
and tbat under section 557 of the Bengal Municipal Act, all 
references in the Act to any schedule which may be amended are 
to be construed as references to such schedule as for the time being 
amended. Presumably, in view of this provision, the. parties agreed 
both in the High Court and before us that the case might be dealt 
with on the footing that item r. of Schedule IV as amended was 
in force when the resolution of the Municipality, in pursuance of 
which the appellant company was assessed, was passed. 


It wil be convenient at this, stage to set out precisely the 
grounds on which the legality of the assessment is assailed by 
the appellant company. It will be noticed that section- 1a3(f) of 
the Act gives statutory power to the Municipality to impose a tax 


-on trades, professions and callings, specified in Schedule IV, 


Section 182, which is & supplementary provision, makes it obli- 
gatory to take out a trade licence and pay tne tax imposed, after 
it has been determined that the tax shall be imposed. Both these 
sections provide that the trade on which the tax is to be imposed 
or in respect of which the ‘licence is to be taken out, should be 
specified in Schedule IV of thé Act. What is contended now is 


"that Schedule 1V in so far as item t is concerned has not been 


drawn up in conformity with these sections, because the words used 
in the schedule do not amount to such a specification as is 


x i : P . 
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contemplated in the Act, and that-since the schedule -does. not PG 
correspond with the sections- which control it, it is ineffective for 1948, 
the purpose of creating any liability. Itis further urged that on Bata Shoo Company 
the phraseology used in item 1 of Schedule IV; the tax becomes Limited 
8 tax on a person (the Company being treated as a person) and not The Commissioners 
a tax on a trade, because to say that a Company with a certain erg 
capital will be liable to tax is not a specification of a trade but a oe 
specifi f the on to be taxed. E : ipsios 
pecification o pers 

- The argument has to be examined carefully, because it is said 
to have found favoür in s me. earlier Gases. The earliest case 
which may be referred to, is Corporition of Calcutta v. Standard 
Marine Insurince Co. (1), which was deciled under the old 
C lcu:ta "Municipal Act (Bengal Aét/II of 1888), and in which 
the question to ba decided was whéther the Stindard Marine 
Insurance Co. _ was liable to be: taxed under the second'schedule 
to the Act. Section 87 of that Act, which was a section correpond- 
ing to section 182 of the present Act, provided as follows :— 

"Every person who exercises in-Calcutta any of the prof.ssions, 
trades or callings described in the second schedule, shall annually 
take out a licence and shall pay for the same such sum as in the 
second schedule mentioned.” In' the second schedule, reference 
was made to two classes of joint stock companies: (r) every joint 
stock company, the paid-up capital of which amounted to ten 
lakhs of rupeesor upwards, and (a) every other Joint'stock company. 
These were the only words in that Act, and there was no reference 
whatsoever ` to- any business. transacted: by the Company. 
Petheram, C, J., therefore dealing with this aspect of the case 
observed ‘—‘'The business of insurance is; nowhere mentioned in 
the schedule. There are no general words to be found in it which 
are wide enough to include such a business............The object of 
the classes is to bring :such-traders and professional persons who 
aré to.take out licenses into. groups or classes, so that it may not be 
necessary to repeat the amount of the tax as many times as there 
afe occupations in respect of which the tax is to be paid ; but there 
is nothing in the schedule to extend the operation of the section, 
which is limited in terms to the professions, trades or callings pres- 
cribed in the schedule,-unless the fact that the business is carried 
on er a Company, makes the business one of those prescribed in 

e- schedule, whatever its nature maybe. We do not think it is 
Eun to put such a construction on a section, the words and 
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meaning;of which are, we think, clear......«....such, a; construction 
would: be- to' tax: a Company, because it. is a Company and-not | 
because it carried on one-:of the taxable businesses.’ The- point 
to be remembered in considering this decision. is that since in 
the Act in question, joint stock companies were mentioned without 
any- reference to any business it:was possible to-say that the words 
were wide enough to'cover:even such companies: as: might. not be 
engaged in carrying on any trade. 

A‘similar view was expressed in The Municipal Council, Coto- 
nada v. The Standard. Life- Assurance. Co. (1): This case was 
decided under the District Municipalities Act (Madras. Act IV. of 
1884), in which the: words “carrying on business asa, Company” 
had been added to-“joint stock companies”, in consequence of the 
decision of the -Calcutta High Court, to which reference has-been 
made. In spite pf these added words, it was observed .that the 
amendment did not improve the position as “the transaction.of 
the business of a company could: not by itself be described. as, a 
trade". The learned Judges who decided the case also- added: 
“No limitation is placed on-thé meaning of the word company and 
therefore it must denote companies incorporated not for purposes 
of gain, as well as ordinary trading companies." . 

The next case: which. may be considered is Ths Municipal Com- 
missioners of Baranagore v. The Baranagore Jute Factory: Co., Ltd, 
(2), in. which a Bench of the Calcutta High Court had. to construe 
Schedule 1V as it stood prior to the amendment of 1940, In that 
schedule, as we have seen, the words in item 1 were: "Company ' 
transacting business within the Municipality for profit or as a 
benefit society............" These words did not satisfy Patterson, 7., 
one of the learned Judges who heard the case and who summed 
up his objections to them as follows :—''Now it seems to. me that 
‘transacting business for profit’ is an expression which might be 
applied to almost any kind of trade, profession or calling, ‘and’ I 
find it quite impossible to hold that it amounts to a specification 
of a trade, profession or calling, The fact that Class I relates only 
to Companies makes no difference, for neither section 123 nor 
section 182 makes any distinction between Companies and private 
individuals, and the schedule (which is.intended only for the 
purpose of specifying the trades, professions and ‘callings that. are 
taxable, and the maximum rates at which the tax can be imposed), 


D 


(1) (1900) I. L. R. 24 Mad. 305. 
(2) (1937) 41 C. W. N. 662. - 


Vor. 84.] FEDERAL COURT. 


cannot, in my ‘opinion, ‘be -utilized for the purpose of making 
‘Companies ‘liable in cases where private individuals would not be 
liable.” 


It is well to remember liere that Jack J. the other learned 
Judge who Heard ‘that case, was‘of a contrary opinion/ and held 
that “It was perfectly obvious, when Class I of Schedule IV is read 
along with s. 182, that the legislature | intended to inpoi a tax on 
alf trades carried on by Companies.” 


The last case which may be mentioned is Messrs. — Zandaje & 
Clark Lid, wv. The Chairman, ‘Jalpaiguri Municipality ( 1), 
where the ‘views expressed by Jack J. ` were approved by a Divi- 
sion Bench of the Calcutta High Court and it was held that the 
words “transacting business for profit or. as a benefit ‘sociéty” ‘as 
used in Schedule IV are sufficient to specify a‘trade within the 
meaning of section 123 (1) and section 182, and conseqently a Com- 
pany coming under the description is chargeable to trade tax under 
- the said sections. Biswas /., who delivered the" judgment in that 

case, has dealt with. the whole matter with great clarity, and has 
. rightly pointed out -that the. view taken by Patterson. J. was too 
narrow and not correct. 


The main grounds oa which-his decision was mbas are set- out 
in the following passage :— 


“The reference to Companies in the schedule is not simply to 
` Companies _ or to „Companies carrying on business, but to 
Companies ‘transacting business for profit or as a benefit society. 
Surely, in these words we -have something specific, something 
. more than a bare designation of a Company, which should take the 
case outside the scope of the Calcutta and Madras decision relied 
` on by Patterson J.  Transacting business for profit, or transacting 
business as a benefit society is -certainly not the same as simply 
carrying on business as.a Company, but definitely points to business 
ofa particular kind, and would render the Company taxable, not 
gua Company, but because of its carrying on that particular kind 
of business. It may be argued that the words. “for profit”, though 
apt enough to indicate a trade, are still not a specification of any 
particular trads, and thus fall short of what section 183 or section 
123, sub-section. (1), clause. (1) requires. Ido not think this 
ig necessary. M ni as in the case of individuals, their designation 
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in general terms such as merchant, wholesale trader, ‘retail trader, 
or shopkeeper, or broker, under classes 2, 3 and 4 of Schedule IV, 
seems to be enough, without any more precise epecification, so it 
seems to me to be enough in the case of a Company to use words 
to indicatq the exercise of a trade without specifying the nature of 
the particular trade in which the Company may be engaged. So 
far as the words "as a benefit society” are concsrned, the specifica- 
tion is obviously more definite,” o 


It appears to us that the words used in item r' of Schedule IV 
mark .a distinct improvement on the phraseology used in. the 


' earlier Acts, and the old line of attack is therefore no longer open 


to the appellant in this case. This will be clear on a proper 
examination of the scheme of Schedule IV. It is hardly neces- 
sary to emphasize that this Schedule, which has been made part 


„Of the Act, must be read along with sections 123 and 182, and 


every attempt should be made to reconcile seeming conflict which 


may appear to exist between these provisions, . 


Section 123 undoubtedly refers to a tax on trades, professions 


~and callings, but it is evident that such a tax must.be ultimately 


payable by the persons who pursue the-trades, professions and 


, callings, which the Act proposes to tax." Schedule IV does not 


specify the trades, professions and callings as such, but it accom- 
plishes the object set out inthe Act, by referring to different 
classes of traders, etc., which is sufficient to indicate what type 
of trade, profession and calling the tax is correlated to. For 
example, reference in the Schedule is not to banking; moneylen- 
ding, etc., but to bankers, moneylenders and so on. It has never 
been suggested that merely because the Schedule classifies traders 
instead of trades, it does not substantially comply with section 123. 
It is thus legitimate to say that, section 123 would substantially 
mean what it means now if we read the words “trades, professions 
and callings specified in Schedule IV”, as “persons exercising a 
trade, profession or calling specified (or classified) in Schedule 
IV". A tex which is essentially a taxon trate caanot become 
otherwise by such & reading, which simply shows on whom the 
burden of the tax is ultimately to fall. This fact should in our 
opinion be borre in mind in examining the validity of the argü- 


| ments addressed to us on behalf of the appellant. 


Another T which i is to be borne in mind is that Schedule IV 


. does rot pretend to be ccmplete or sciertfic, but it merely 


Wot: 84] ^ c tmbitanGodah > | 


- 


classifies some what broadly certain types of:'traders (as well as ^ 
peráons- following! ceitain professions and callings); who, at first ` 


sight, seem to bave' very litile in common among themselves, A 


few examples ‘will make this clear. lt will appear that in some - 


cases, a trader is. described with referencé to the commodily.in 
which he trades, for instance, "a broker in jute,. cotton, precious 


stones”, etc, while in other cases, he is described with -reference: 
to: the nature of -his :trade, ‘for example, “shopkeeper”, ‘retail : 


trader", 'Again; some of the terms; used are comprehensive 
enoügh to include a large variety of traders, though they may be 
trading in every different commodities, For ‘instance,.a ‘whole- 
sale trader", which isa class mentioned in the Schedule, may be 


a wholesale trader in jute, cotton, ‘glassware -or ‘any other commo- . 


dity. Here again, it should be noted that classification as a whole, 
though it does not appear to be based on any uniform principle, 
has never been objected to on the ground that it does not carry 
out the intention of the Act. It1s also not suggested that the 
framers of the Schedule went beyond their province in 
including within it such persons as “wholesale trader”, “retail 
trader”, elc. 


It seems to us that if “a wholesale trader” isa good specificas 
tion, notwithstanding the fact that he may be trading in any 
commodity, there is no reason: why “‘a>company which exercises 
any trade, profession or “calling whatsoever for profit or as a 
benefit society” is not an equally good specification. A company 
might be trading in anything, but, if it trades for a` profit, it does 
carry on a trade, and will- be covered;by the: word ‘trader’, Such 
& Company represents a distinct class or category in the same 
sense as a wholesale trader or a retail trader does, As has been 
already observed, Schedule: IV classifies traderg- instead of trades, 
and therefore the words 'trades............specified in Schedule IV’ 
may be redd -as ‘classes of traders "specified ° ‘in that: Schedule; 
If they are 80 read, it will be obvious that the inclusion of & 
company “exercising a trade for profit ` is . perfectly: consistent. with 
the object of the Act as well as the requirements ef section 123. 
Reading that section with Schedule IV, it is clear that. the, “speci- 
fication” contemplated by the Legislature is not. So : much a 
precise and detailed description as an explicit mention in general 


terms of certain ‘classes of trades,- professions and callings which: 


are intended to be brought under the charges _ Loo Fe 4a 
The only other peint uius was urged before ` us. was- that the 
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appellant Company should have beew charged under item 4;and 
not under item r. Item 4 includes a retail trader, andjit is. said 
that inasmuch, as the appellant Company has two retail shops: 
within the jurisdiction ofi the Burdwan Municipality, the tax:should. 
have,been levied under this head. This argument however. does 
not appear to us to,have any.substance. If. item 1 does cover: the: 
appellant Company, as.it obviously. does. then the assessment can: 
not be:objected: to... Even if we confine ourselves to, the retail 
business of the-Company, it is quite clear that ifthe retail trader 
happens .to ,be.a Company, that Company. could. be properly char- 
ged.only under item r. . 


In these circunstances we hold that the appeal is without 
substance and should:be dismissed with costs. 


8. C. — Appeal dismissed with costs. 


ORIGINAL CIVIL. 
f Before Mr. Justice S. N. Banerjee, 


HARAN CHANDRA DEY a. 


y. 


Su. CHARU BALA- DASI,* 


Calcutta Thika Tenancy Ordinance (Ordinance If of t948) clause (3) 
froviso—Siructure purchased from | landlord —Swubsequent additions, 
alterations and improvement thereof by the purchaser for her residence 
‘and for business purposes—Decree for ejectment passed before the 
passing of the Thika Ordinance—Deposit not made within 30 days of the 
date of the. decree—The- defendant cannot get benefit -of- proviso- to- 
clause 3—Taxed costs, if to be paidiunder tha said proviso. 


lf the structure on the land has not been created by the tenant, then even 
though the other conditions mentioned in the definition In the pror of 
clause (3) are fulfilled, the tenant-is not a thika tenant; 


‘Application ih re : Original Civil Suit No. 276 of 1946, 


Vor. 84.) . tide court. 

. A purchaser of a structure from the landlord who spends money sub- 

sequently for the improvement of the. same for his residence and for business 
Purposes does not become a thika tenant. 


Where under a decree for ejectment, dated September 28, 1948 the defen- 
dant was to deliver up vacant possession of the plot of land and to pay 
the.sum representing the arrears of rent and mesne. profits till delivery of 
Possession and cost of the suit to be taxed by the Taxing Officer, to the 

` plaintiff, but the defendant after the Thika Ordinance came into force on 
October 2:, 1948 and after re-opening of Court on November 15, 1948 after 
the long vacation, took out a notice of motion on November 25 i. e. more’ than 
3o days, after the date of the decree, he cannot get-the benefit of the Proviso 
to clause 3): of the Ordinance, 


The proviso: does not require that the taxed.costs have to. be. paid. All 
that is necessary is to pay such costs, as the Court may direct, 


Application by d the Defendant. 
~ Suit for ejectment. oe ds 
The material facts will appear from the Judgment. 
Mr. A. C. Lahiri for the Applicant, . 
Ar. S. Barınan for. the Respondent, . _ 


- The following judgment was ‘delivered : s 
S. N. Banerjee, J. :—Two questions havé been raised in this 


application: either of ‘which, decided against the petitioner, who i is 


the defendant ir this suit, is fatal to this application. 


They are (t) whether the petitioner is a ¢4#a tenant within the 
meaning of the Ordinance (II of 1943), and (2) whether the 


petitioner is within-time to make-the deposit contemplated in the ' 


proviso of clause:(3) of the-said Ordinance. -. . 


“In the Ordinance, unless there i is anything. repugnant in subject 
or context—- : 


“Thika tenant” means any person who under the. system com- 
mohly known as “thika” “thika masik uiband”, “thika masik”, 
“thika baste” or under any other like system; holds land under 
another ~ person whether under- written lease or otherwise and is, 
or but fora special contract would be liable to pay rent at å 
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1948. 
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Haran Chandra Dey 


December, 16. 


monthly or at any other periodical rate, for that land to such other ~ 


person.and-has erected any-structure on.such land and -is entitled 


to use it.forc residential purposes: or for manufacturing or busi- - 


hess purposes; and. ihetudee the: successors-in-interest - of “such? - 


person. 
‘If the structure on the lahd has not been created by the tenant, 
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then even though the other conditions mentioned in the RAE 
are fulfilled, the tenant i$ aót a ZAiZa tenant. f 


The question is whether the petitioner erected any structure. on 
the land. - 


The plaintiff decree-holder who is the landlord, denies that the 
structures were erected by the petitioner. : es 


In the written statement filed ès the defendant in this suit she 
stated : :— ; ; "ul 


“By an pasate dated - Fb Il, 1941, aa by the 
plaintiff for valuable consideration, the plaintiff absolutely trans- 
ferred his right, title and interest in the structures standing .on -the 
said land and conferred on the deféndant a permanant jan to the 
said land,” 


“The defendant states that by the Indenture dated ih Febru- 
ary, rg4t the plaintiff, inter alia, represented to the, defendant 


_ that she would enjoy the said structures. standing c on the. said. lind 


from generation to generation." 


"Pursuant to the said representation, the defendant purchased 
the said structures at Rs. 5oo/- from the plaintiff and also spent 
from time to time a sum of over Rs. joo]: for.addition to, and 
alterations in the said structures, to. the full knowledge. of the.. 
plaintiff and without any objection from him," AD 


"That was the defendant's case in the written statement with ` 
regard to the structure on the land. ; 22 

In the petition, however, of this application, she states that. Afia: "us 
is a £Ài£a tenant "paying -monthly rent of Rs.-21/- and erected: . 
structures on such land which are still standing thereon and is 
entitled to use it for residential purposes and also for business 
purposes.” : 

In.the affidavit i in opposition filed -« on behalf of the pleinti : 
landlord, it is stated, "I emphatically deny that the defendant ' 
was my ZAi&a tenant within the meaning of the Ordinance or. that. . 


` ghe erected the structures on the land which are still standing 


thereon.” .. . 

In the said affidavit in opatok the plaintiff continues : “That 
the structures- standing on the land were sold by me to the defen- 
dant under a Bengali Bill of sale bearing dute February 11, 194 n 
and were not erected by her" 

_In the affidavit in reply the petitioner states as follows s . - 


Von $4] - ` ' HIGH COURT. ” 


-> “T admit the purchase of huts and-structüres bat I say. that 
‘after purchase I spent more than Rs. 15000/- in repairing and in 


building some of the buts and I constructed & new hat And one 


: pucca privy after purchase.” 


The petitioner does not -adduce any evidence .in support of 
her ‘allegation that she erected the structures. She does not give 


in her petition or in the affidavit in reply any particulars of the - 


tenancy or of any system, which would even prima Janes establish 


' that the petitioner is a Z&iZa tenant. 


Having regard to the bill of sale dated Pamay II, 1941, and 
io the petitioner's own statements in the written statement, I am 
unable to hold that the: structures or any of them was erected 
by her. .. . 

Therefore, the first aa must be decided. against the 
petitioner, ` 


As to the second question; the decree for Jae was. de 


on September 28, 1948, and is in these terms :—"'It is ordered 


and decreed that the defendant do deliver up to the plaintiff quiet, 
vacant and peaceful possession of a portion of the plot of land, 
No. ro, Dinabandhu Lane (the premises in BUIL), sas cc deer ea tuia reote 
eee. And it is further ordered and:decreed that the defendant 


‘do pay to the plaintiff the sum of Rs. t£9/ for arrears of rent in 


respect of the said plot of land and mesne profits thereof at the rate 
of Rs-2:/- per' month. commencing from the: 1st January -1946, 
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. until delivery of possession to the plaintiff as aforesaid and the cost ` 
of this suit to be taxed by the Taxing Officers of this Court.......-. soe” 


On October 25, 1948, the said Ordinance came into force. 


The Court opened after the long vacation on November 1 5, 1948. - 


- The notice of motion for this application was taken out on Novem- 


D 


ber 25, 1948. "Therefore, 30 days from the date of the decree 
have expired. 

Clause (3) of the Ordinance i isasfolows:—  .. 

"Notwithstanding any thing contained ín any other TA for the 
time being in.force, no decree or order for the ejectment of a 
thika tenant shall be executed ME the continuance in operation 
of this O:dinance : 

Provided that the provisions of this section ; shall not spoke to 
any decree or order for ejectment of a /AiZa tenant made on the 
ground of non-payment of rent by such tenant uñless such tenant 


: deposits into Court the amount of the decree-or order together 


with such costs, if any, as the Court may direct, within Hug. days 


. ` from thé date of the decreg or order.” ud 
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It thus appears from the proviso that the deposit is to be made 
within 3o days from the date ofthe decree. The 30 days have 
already expired and no deposit can be made. 

Buton behalf of the petitioner it is urged 'that the decree 
directs payment of the costs of the suit to be taxed by the Taxing 
Officer of the Court. So, unless the costs are taxed no, cost ‘can be 
deposited. Consequently, the time to deposit is extended until 
the costs are taxed. a 

It is also urged that the decree was not made on the ground of 
non-payment of rent and, therefore, the ‘proviso of clausé (3) is: 
applicable in this case. 

The answer to these contentions is simple. If the decree for 
ejectment is on the ground of non-payment of rent, the petitioner 
is not required to make any deposit, and, therefore, she need not 
ask for leave of Court to make the deposit. That part of the 
prayer in the notice of motion is obviously bad. 

If, on the other hand, the decree was on the ground of non- 
payment of rent the tenant, before she can take the benefit of the 
Ordinance, must deposit the amounts referred to in the proviso, 
within 30 days from the date of the decree. 

The proviso does not require that the taxed costs have to be 
paid. All that is necessary is to pay such costs, if any, as the Court 
may direct. 

If the petitioner thought that she was a ‘Aika "tenant a was 
entitled to take benefit under the Ordinance, she should have 
made an application within 3o days from the date of the decree. 

It may be urged that there are certain decrees which were 
passed beyond 30 days from the date when the Ordinance came 
into force. I am not called upon to decide the point in this appli- 
cation as to whether in such cases the Ordinance would apply or not. 
I reserve this consideration for future when the question arises, 

But in this case it is clear that the deposit has not been made 
within 3o days from the date of the decree. - f 

The tenant cannot get the benefit of the Ordinance without 
performing the obligation on which the benefit has been made 
dependent by the Ordinance. I, therefore, hold that this second. 
question also must be answered against the petitioner, On these 


. grounds I dismiss the application with costs. 


Mr. R. Sur: Solicitor for the Defendant Applicant. 

Messrs, Mitter and Barua: Solicitors for the Plaintif 
Respondent., 
S. C. Application dismissed with costs. 
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> Before Mr, Justice S. R. Das Gupta, 


RABINDRA NATH DEB 
S TEN p. 


SUSHIL CHANDRA DEB.* 


- = 


` Will—Consir ucHlon—Tastatrt bequeathed her immoveable properties to her 
hsisband's younger brother's son, Sarat,. Jor life and thereaster to kis male 
heirs and her Government securities worth Rs. 10,000 to Robin, son of 
Sarat, then living—Gift to a class, some of whom are born—Hindu 
Law—Hindu Disposition of Property Act (XV of 1916)—Indian Succession 
Act (XXXIX of 1925), sections 113, 114. 115 (sections 100,101 and 102. 
of the previous Act)—Gift not wholly void—Those who are in existence 
and can tahe at the death of the testatrix, will take—Primary and 
secondary intention of the testatrix—Bequest of Government securities~ 
to Robin—Inference to be drawn, tf any—New line of inheritance 
created, tf any. z 


r 


: By her Will Kamalmoni Dasi bequeathed her immoveable diputies to 
her husband's younger brothers son, Sarat, for life and thereafter to his male 


` heirs and her Government securities to Robin the son of Sarat born during 
. the lifetime of Kamalmoni. Sushil the second son, of Sarat was born after 


Kamalmoni's death during the lifetime of Sarat, Robin claimed th entire 
property to the exclusion of Sushil : ] ise : 


Held i ^E a gift i is made toa class some of gom annot take being not 
in existence at the ‘death of the testator, those who are in existence and can . 
take at the death of the testator, will take, 7 


` Khimji Jairam Narronji v. Morarji Fairam Narronji (1) and Rojomoyee 


+ Dassee v, Troylukho Mohiney Dassee (a) dissented from. 


LI 


Principle laid down in Leake v. Robinson (3) not applied, 
Principle laid down in Jn re Coleman v; Yarrom (4) applied. 


Rai Bishen Chand v. Mussumat Asmaida Koer (5); Bhagabati Barmanya | 
' v, Kelicharan Singh (6) and Raw Lal Seti v. Kanai Lal Seit (7) followed. 


The .primary intention of the testatrix was that all members of the class 


* * Original Civil Suit No. 332 of 1947. 


(1) (1897) L. L, R. 22 Bom, 533. = 
(2) (1901) I. L, R, 29 Calc, 260. 
(3) (1817) 2 Mer 363. : 


+ (4) (856) 4 Ch. D. 165. SU P 


(5) (1883-84) L. R, r1 I A, 164. - id 
(6) (1911) I. L. R. 38 Calc. 468. we 2$ 
> (7) (1886) I, L, Re 12 Calo, 663. IUE " 
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Civit, “should take and her secondary intention was that those who can should 
1949. do so. 

i o, 

Rabindra Nath Deb The plaintiff was the immediate object of affection and bounty of testa- 


v. irix and the idea must have occured to her that, if no other male heir of 
Sushil Chandra Deb. Sarat be born the plaintiff who was then in existence i not specifically 
fag . i . named, should take, s 


From the bequest of Government securities worth Rs. 10,000 to Robin 
no inference can be drawn that the testatrix intended to benefit all the male 
heirs of Sarat born or unborn and that she had no intention of benefiting 
those members of such a class who can take if all cannot. 


_ By the Will no new line of inheritance has been sought to be created. 


Suit for a declaration that the plaintiff is solely entitled to the 
premises bequeathed under the Will. 


The materiai facts are stated above. f 
Mr. A. N. Roy for the Plaintiff. 

Mr. M. M. Sen for the Defendant. 

The following judgment was delivered : 


S. R* Das Gupta, J. :—In this suit the plaintiff claims a decla- ^ 
Fanuary, 85. ration that he is solely entitled to the premises No. 8/2, 
Kartick Bose Lane and the other portion of the premises No. 9, 
Kartick Bose Lane now known as 9/A and 9/B, Kartick -Bose 
Lane, Calcutta, for possession and for other reliefs. The facts of 
. the case which are not disputed are,as follows :— 

One Sm. Kamalmoni Dassi died on 4th June, 1908. She was. 
the. owner amongst others of the premises in suit. Before her 
death she left a Will probate of which was duly obtained from this 

e Hon'ble Court. Sm. Kamalmoni Dassi left her surviving her 
husband's brother one Woomesh Chandra Deb and his wife Sm. 
Kumodini Dassi and their son Sarat Chandra Deb. Sarat Chandra . 

` Deb's first wife had died and. thereafter he married again. By his 
first wife Sarat Chandra Deb had a son named Robindra Nath 
Deb who is the plaintiff in this suit. The plaintif was born on 
the rgth October, 1906 i. e, during the life time ofthe said 
Sm. Kamalmoni Dassi. Sarat Chandra Deb had another ‘son by 
his second wife named Sushil Chandra Deb who is the defendant 
in this suit. The said Sushil Chandra Deb was born in the 

` year, 1930 i. e, after the death of the said. Sm. Kamalmoni 
Dassi. = : 


Nu ' By her said Will the said Sm, Kamalmoni Dassi inter alia 
- provided as follows ;— : 


~ N 


Vor. 34.) 4 HIGH COURÍ:. 

- VI give bequeath and devise subject to the conditions set forth 
in clause hereinafter* appearing to Sarat Chandra Deb (son of my 
next brother Umesh Chandra Deb) for life and thereafter to his 
male heirs my immoveable properties, vis. :—My dwelling house 
No, 8/2, and other porkon of-the es No. 9, Kartick Bose’s 
Lane.” 

“T declare that the said Sarat Chandra Deb will never be com- 
petent or entitled to sell or encumber by mortgage or otherwise 
the said dwelling house or premises No.;8/a & .9, Kartick Bose’ s 
Lane or any portion thereof but he will live therein and enjoy 
the rents and issues thereof.” ^ ` ` 


^ The said Sarat Chandra Deb died on 4th November, oe 
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leaving him surviving the plaintiff and the deféndant his two sons ` 


as his heirs-and legal représentatives. The plaintiff claims that 
on the death of the said Sarat Chandra Deb the plaintiff became 
solely entitled to the said premises No. 8/2, and the outer portion 
of No 9, Kartick Bose’s Lane now known as 9A and gB, Kartick 
Bose's Lane to the exclusion of the defendant. 

Mr. Roy appearing on behalf of the plaintiff contended that à 
bequest in favour of a person not born at the death of. the testator 
is void under Hindu Law and that: although under Hindu Disposi- 
tion of Property Act (Act XV of ¢g16) such a bequest has been 


validated the said Act is not retrospective in its operation. The - 


testatrir in this case died in the year, 1968 and before the said 


Act came into existence and as such the Hindu Disposition of 


-Property Act, 1916 has no application in this gase. That-being 
the position Mr. Roy contends the bequest in favour of the defen- 
dant who was not in existence - at the time of the death of the 
testatrix is void. , 
Mr. Sen appearing on behalf of’ the defendant does not dispute 
, that a bequest in favour of a person not in existence at the death 
ofa testator is vold under Hindu Law and that the Hindu Dis- 
position of Property Act is not retrospective, But he contends 


that'the entire bequest in favour of'the male heirs of Sarat Chandra - 


Deb is void and he puts his point in this way.. If it can be shown 
that the testatrix intended that at least the plaintiff would be bene- 


` fited by the aforesaid bequest and there was at least 2 secondary if . 


not a primary intention to benefit the plaintiff, the plaintiff would be 
entitled to the said bequest. If no such intention can be inferred 
froñ the said Will, the entire bequest in favour of:the male heirs 
of Sarat Chandra Deb would fail. In other words if the intention 
was merely to provide for whoever may be the male heirs of 


~ 
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Sarat Chandra Deb the entire bequest in favodr of such male 
heirs would fail and would become void. Mr. Sén relies on Khimji 
Jairam Narronji v. Morarji Jairam Norvonji (1), Rojomoyee Dassee 
v. Troylukho Mohiney Dassee (a), Rai Bishen Chand y. Mussumat 
Asmatda Koer (3) and Ram Lal Sett v. Kanai Lal Sett (4), for 
the purpose of his aforesaid contention. In tbis case Mr. Sen 
contends that no secondary intention can be inferred particularly 
because under clause 7 of the said will separate provision has 
been made for Robin. Under the said clause Government 
securities of denominal value of Rs. 10,000 are to be endorsed 
by her executors to Robindra Nath Deb the infant son of Sarat 
Chandra Deb to be held by thelatter as his naturel guardian 
during his minority and should thé'said Robindra Nath Deb die - 
before attaining 21 years of age the said Government securities 
would belong absolutely to the said Sarat Chandra Deb. 

Secondly Mr. Sen contends that the provisions relating to the 
bequest in favour of the male heirs of Sarat Chandra Deb is void 
because by the said provisions a line of succession is laid down 
which is contrary to the provisions of Hindu Law. In other 
words what is known as tail is sought to be created which cannot 
be permitted to be done: Tagore v. Tagore (5). 


Iam unable to agree with the contentions of Mr.Sen. It is 
not disputed that it is a settléd Rule of Hindu Law that a bequest 
in favour of a person not in existence at the death of.the testator 
is void and that Hindu Disposition óf Property Act of 1916 is 
not retrospective in its operation, "That being so the point aris- 
ing for my consideration is as to whether if there isa bequest to - 
a class some members of which cannot take and with respect to 
whom the bequest is void, is the entire bequest void or is it valid 
only with respect to persons belonging to the said class who are 

capable of taking under the said bequest. 


This has given rise to various conflicting judicial decisions, 
The earlier decisions were in'favour of the view that in the case 
of a gift to class some members of whom cannot take being not 
in existence at the. date of the gift the whole gift fails. 'The 
case of Kojomoyee v. Lroylokho (2) on which Mr. Sen relies is 


(1) (1897) I. L. R. 22 Bom. 533. 
(3) (1901) I. L. R. 29 Cale, 260, 
(3) (1883-84) L. R. 11 I, A, 164. 
(4) (1886) I. L, R. 12 Calc, 663, 
(5) (1872) I, A. Sup, 47. 
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one of such decisions. "Their Lordships arriving at the said deci- - Givin 
sion in ,Rojomoyee Dassee v. Troylukho (1), relied on Leake v.. 1949. 


Robinson (2). 


This view came to be materially altered by a decision of the 
Privy Council in Rai Bishen ‘Chand v. Mussumat Asmaida Koer — 
(3. In that case Mata Doyel, Udoy Narain and Satrujit- Narain Ds Gupta. F. 
were grand-father, father and son and formed a joint Mitakshara _ 
family. Udoy was a man of extravagant habits and an arrange- 
ment was entered into and embodied in a- deed by which the 
grand-father and father conveyed certain property declaring that 
Satrujit himself and his own brothers who may be born afterwards ’ 
will be the permanent and rightful owners. Their Lordships held 
thatthe trrnsfer wüs not void but took effect tasa valid transfer 
to Satrujit. “Although their Lordships decided t the said case on 

. other grounds which I shall presently indicate, their Lordships. 
„in their judgment while discussing the effect of Sections 100, IOT - 
and 102 of the Indian Succession Act (equivalent to present sec- 
tions 113, 114 and r15 of the said Act) stated as follows: “Ins 
dependently however of the distinction which may be taken between’ . 
wills, the operation of which is suspended “during the testator's 
life, and deeds, which operate immediately, specially. such deeds 
as confer a present interest upona present. person the sections 
cited have no bearing on such a gift as that under’ consideration. 
Section 102 lays down the rule that a bequest inoperative.as to some 
of a class shall be wholly void, not in all cases, but only when the 
‘ bequest offends against the rules contained iu sections roo and ror.. 
And the gift under consideration does not fall within either of 
these two sections. It may be that illustration (b) to section roa . 
imports into India an English Rule of construction. which usually 
* defeats the intention of the testator, But whatever force the 
illustration may have (and it seems out of place as. attached toa: 
section intended, not to define the word ‘class’ but only to’ estáib- ` ~- ^ 
lish a special incident of gifts to classes), it is not made. eee 
beyond the two cases contemplated by sections roo and roi", 
The said. sections roo, ror and 102 of the Indian Succession Act 
(now sections 113, 114 and 115 of the-said Act) -were placed be- 
fore their Lordships in support of the contentions that when a - 
gift is made to a class and some of the class are unable to take 
none can take. “Their Lordships farther held that “cases are not 


(1) (1901) I. L. K. 29 Cale. 260.  - f bans 


(2) (1817) 2 Mer. 363. . Ba vn ys 
(3) (1883-84) L. R. 11 I. A, 164. . x" D 


Rabindra Nath Deb 
Y C 
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~ Civit. * ` rare in which a court of construction, finding that the whole plan 
1949. of a donor of property cannot be carried into effect, will yet give 
Rabindra Nath Deb "effect to part of it rather than hold that it shall fail entirely”. 
Their Lordships no doubt based their decision on the view that 
the whole scheme of the parties was to save the. estate from 
extravagance of one of its members and “the plan they adopt, 
probably the only plan open to them except a complete partition is 
a transfer by the head of the family with the consent of ish son, to 
the lower generation” and Satrujit was the only mmeber of that 
generation who is made to take by name and immediately the 
possession and ownership is transferred to him. ^ Their Lordships 
treated the entire arrangement as a family arrangement pertaking 
so far of nature of partition. To my mind although as to the 
question that arises in the present case their Lordships did not: 
decide anything definitely and based their decision on the grounds 
indicated above yet there is indication in the judgment in favour of _ 
the view that when there is gift to a class some. members of 
whom cannot take being not in existence the whole gift would not 
fail, ` ] 
~ The decision in Rai Bishen Chand’s case (1) has been con- 
sidered in a subsequent case in this Court by Wilson, /., in Ram 
Lal Sett v. Kanai Lal Sett (2). With regard to the effect of the `- 
decision in Rai Bishen Chand’s case (1), His Lordship held as 
follows :—''The true ground of decision in that case appears to me 
to be that in construing family settlement of this nature the 
Courts are to ascertain the real meaning of the parties to the tran- 
saction ; that when that meaning has been ascertained, if it appears 
that the whole plan cannot bé carried out but & part of it can, 
effect is to be given to that part.” 
Subsequent to this case a Full Bench of this Court in Bhagabati 
v. Kalicharan (3) considered this point and in the judgment deli- 
: vered by Chief Justice Mc Lean his Lordship held in clear terms 
that there is no rule of Hindu Law to the effect that a gift 
infer vivos or a bequest to a class of persons some of whom are 
incapable of taking by reason of the rule that a gift is valid only 
if it is made to a Sentiente being capable of taking is void also as 
regards those who are in existence and capable of taking and that 
. such a proposition is repugnant to Hindu- notions and obviously 
defeats the intention of the testator. His Lordships also did not 


v. 
Sushil Chandra Deb, 
Das Gupta, F. 


(1) (1883-84) L. R. 11 I, A. 164. ` 
(2) (1886) I. L, R. 12 Calc. 663. 
(3) (1911) I. L, R. 38 Calc. 468, 
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follow the principle in Leake v. Rodinson (1) in construing the will . 
of the Hindus. Of coursé in the latter part of his judgment ` 


while discussing Jn re: Coleman and Jarrom (2) and the judg- 


ment ofSír George Jessel delivered therein His Lordship held as 
follows :— 


“The only question is what was the primary intention of the 
testator and what the secondary. His primary intention may be 
taken to be that all his nephews then born and those who will be 
born afterwards should take equally. But those that had then been 
born were the immediate object of his affection and- bounty. And 
the ideas must have occured to him that if any other nephews 
were not born those who were then in existence though not speci- 
fically named should take whole of his estate. From the point of 
the view his primary intention may be taken to benefit those who 
are then born.” His Lordship followed the reasoning of Sir George 
Jessel in In Re : Coleman and Jarrom (2) which was in the following 
terms :—“Now I think-there is a convenient mode of interpreting 
the testator’s intention and it is this. The testator may be con- 
sidered to have Primary and--Secondary intentions. His Primary 


. intention is that all members of the class shall take and his 


Secondary intention is that, if all cannot take those who should, 
do so. Both intentions co-exist and are frequently exemplified.” 
„The case of Bhagabati v. Kalicharan (3) went to Privy Council 
and their Lorüships of the Judicial Committee accepted the view 
that where there is gift to a class some of whom are or may be 
incapacitated and there is no other objection to.the gift it should 


. enure for the benefit of those members of the class who are cap- 


* 


able of taking. ps 


This point aiso came up for consideration in & recent case 
Kanai Lal Ghosal v. Kumar Purnendu Nath Tagore. (4) and 
Das, J., relying on the above mentioned decisions held that the 
rule in Leake v. Robinson (5) has been practically abrogated-by 
the Full Bench decision of this Court and affirmed by the Judicial 
Committee. : ES uf -- 


In my view the effect of all the decisions has been to lay down 
the- rule that if a gift is made to a class some of whom cannot 


(1) (1817) 2 Mer 363. l "EE. 


(2) (1876) 4 Ch. D. 165. - i 

(9) (1911) L L. R. 38 Cale 468. — 4. 7 07 0 e. $ 
(4) (1946) 51 C. W. N. 237. - U 

(5) (1817) a Mer 363. , GNE S 
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Cmn, take being not in existence at the death of the testator those who are 
1949. in existence and can take at the death of the testator will take. 
Rabindra Nath Deb Having regard to the subsequent decisions of this Court and of 


the Judicial Committee as aforesaid I am not prepared to act upon 

ness the decision in the case of KAimji Jairam v. Morarji Jairam (1). 

Das Gupta, F. — The effect of the decision of the Judicial Committee in Rai Bishen 

Chand’s case (2) was not considered in that case. "Besides, if the 

& matter is to be decided on the question of primary or secondary 

intention of the testator as contended by Mr. Sen, I would adopt 

. the mode of interpretation as laid down by Sir George Jessel and 

which has been followed by Chief Justice McLean and hold that 

ptimary intention of the testatrix was that all ‘members of the 

class should take and her secondary intention was that those who 

can should do so. In this case the plaintiff had been born during 

the life time of testatrix and was the only son of Sarat living at 

the time of her Will. Her mother was dead and Sarat had married 

, again. To my mind the plaintiff was the immediate object of her 
f . affection and bounty and the idea must have occurred to her that, _ 

if no other male heir of Sarat be born the plaintiff who was then in 

existence -though not specifically named should take. I do not 

agree with the contention of Mr. Sen that because Government 
securities of the value of Rs. 10,000/- only has been bequeathed | 

to the plaintiff an inference should be drawn that the testatrix 

intended to benefit all the male heirs of Sarat born or unborn'and 

had no intention of benefiting those members of such a class who 

can také if all cannot. I am unable to agree with the second 

„contention put forth by Mr. Sen. By the Will in question no new 
line of Inberitence bas been sought to be created, The effect of - 

the clause in question to my mind is to create a life estate in favour 
‘of Sarat and after his death to give the entire interest of the- 

testatrix to the property in question to the male heirs of Sarat 


v. 
Sushil Chandra Deb, 


absolutely. ] . 
I therefore, hold that the plaintiff is entitled to succeed in this 
süit and I decree this suit in his favour accordingly with costa. 
Messrs. Duit & Sen + Solicitors for the Plaintiff, 
Messrs. P. B. Sen, S. K, Rudra & J. C. Basu: Solicitors for. 


the Defendant. PX 
$c t Suit decreed with costs. 
(1) (1897) I. L. R, 22 Bom, 533. E o 


(2) (1883-84) L, R. 11 L A, 164. 
[This judgment was affirmed on appeal—Ed.] 
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£z Before Mr. Justice R. B Mookerjee. . 
- RATI KANTA | HALDER AND OTHERS 


vU. 


HABIBUR RAHAMAN AND OTHERS. * 


Appeal — Bengal diuo Act (VII of 1885), section 153— alar, 4f a right 
to soil—Suit for recovery of money payable under a lease merely confer- 
ing right of. fishing, ifa suit for rent—Provisions of Act applicable to 

- suits for recovery of arrears of rent, if applicable to suits for recovery of 


amount payable for right of fishing—Section 193, if merely procedural—. 


Tha words of section 193, if wide enough to attract provisions of 
section 153—Appeals in respect of suits for recovery of arregrt of money 

|o "due on a right of fishing, valued at lass than Rs. 100, terres vider 
section "153s 


A jalkar does not necessarily imply any right to the soil and a suit for 
the recovery of money payable under a lease merely conferring a right of 
fishing is not a suit for rent within the meaning of the Bengal Tenancy 
Act. E 


Rrishna Lal Choudhurt v. Salim Makamed Choudhury ta) approved, , 


But under section 193 of the Bengal Tenancy Act the provisions of the 

"Bengal Tenancy Act so far as applicable to suit for the recovery of arrears of 

A rent are attraeted to suits for the recovery of the amount payable in respect 
of rights over fishery, * E 


The provisions of section 193 of the Bengal Tenancy Act dre not “limited 
merely to the procedural law. All the provisions of the Act applicable to suits 
for the recovery of arrears of rent are attracted to suits for the recovery of 
anything payable for rights ‘over fisheries and such provisions of the Bengal 


Tefiancy Act as are applicable for recovery of arrears of rent must be applied ` 


mutatis mutandis for the eid of the amount payable for exercising rights 
‘over fisheries, 


Annada Prasanna Mukerjee v Nagendra Nath Biswas (0) and Kanai 


Mahaldar v. Madhu Sudan Ghose (3) referred to, 
The words of section 193 are wide enough ‘to attract the provisions of 


section 153 and the appeals being valued at less than Rs. 100 are barred under - 


section 153 of the “Act. 


o» Appeals from Appellate Decrees Nos, 1412 to 1415 of 1942 against the 
decrees of T. C, Banerjee, Esq., Subordinate Judge of Zillah Jessore, dated 
‘the 1st April, 1942 affirming the decree of B, AE Esq. Munaiff af 
Bongaon, ‘dated the esth August, 1941. 


(1) (1914) 19 C. W.N. S14, cc 7 T 
"(2) (1911) 18 C. LJ. Ša: G a 
(3) (1907) 6 C. L. J. 669. 
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Appeal by the Defendant. 

Suit for rent in respect of a jalkar in river Ichhamati. 

The material facts will appear from the judgment. 

Messrs. Anilendra Nath Roy Choudhury and Biswanath 
Banerjee for the Appellants. : 

Messrs. Panchanon Ghose and Manan Kumar Ghose for the 


.. Respondents. 


Afr. Satyendra Nath Mitra for the Deputy Registrar, 

- C. A. Y. 
The following judgment was delivered : _— 
R. P. Mookerjee, J. :—These are four appeals on belialf of 

the defendants i in as many suits for rent, in respect of a Jalkar in 

river Ichhamoti, which were decreed by the Courts below. — ~ 
The plaintiffs claim that Jalkar Iehhamati belong to thém and ` 
that the defendants who are fishermen- having fished within the 


area belonging to the plaintiffs are bound to pay arrears’ of rent ` 


at the rate of Rs, 1/6 for a boat and Rs. rı per man with damages 
at 1234 7, Inthe altérnative, it is pleaded that if the plaintiffs are 
found not entitled to claim the amount as rent they are entitled 
to damages from the defendants at the rates claimed-for use and 
occupation of the Jalkar. The defence is that the plaintiffs have 
no exclusive right to the Jalkar. as the alleged leases to. the defen- 


dants are hit by the provisions of section 107 of the Transfer of. 


Property Act. It is further alleged that no relationship of land- 
lord and tenant exists as between the plaintiffs and the defen- 
dants and that the latter had caught fish inthe disputed area as 
a member of the public who had for generations past been 
exercising this right without any payment to the plaintiff ot 
anybody else. : : 

The trial Court decreed the suits and that deciion was com- 
firmed by the learned Subordinate Judge. . " 

The defendants have preferred. these appeals and - _prslisainary 
objection is raised on behalf of the plaintiffs respondents. to the 
effect that section 153 of the Bengal Tenancy Act isa bar to the 
maintainability of these appeals. 

A .Jalkar does not necessarily imply any right to the soil aaa a 
suit for the recovery of money payable under a lease merely conferr- 
ing a right of fishing has been held in Krishna Lai Chowdhuri v. 
Salim Mahamed Choudhury (1) as nota suit for rent within the 
meaning of the Bengal Tenancy Act. But under section 193 of the 
Bengal Tenancy Act the provisions of the Bengal Tenancy Aet $0 


(1) (1914) 19 C. W, N, 514. 
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far as are applicable to suit for the Tecovery of arrears of rent 
are attracted to suits forthe recovery of the amount payable in 
respect of rights over fishery. The only question for considera- 
tion therefore is whether the provisions of sectioh 153 of the 
Bengal Tenancy Actare attracted for determining the maintainability 
of these appeals as these appeals are valued at less than Rs. 100. 

It has been argued that section 193 of the Act merely attracts 
` the procedural law as contained in-the Bengal Tenancy Act and 
-as applied to suits for rent but the right of appeal which a party 
- has is not one of procedure but a substantive right and’ accordingly 

the provision of section 153 of Bengal Tenancy' Act cannot bar 
the right of appeal which such a party has under ihe Code of Civil 
Procedure. 
In my view the provisions of section 193 of the Bengal Tenancy 
Act are not limited merely to the procedural law.: All the pro- 
visions of the Act applicable to suits for the recovery of arrears of 
' rent are attracted to suits for the recovery of anything payable for 
rights over fisheries and such provisions of the Bengal Tenancy 
Act as are applicable for-recovery of arrears of rent must be 
applied mutatis mutandis for the recovery of the amount payable 
for exercising rights over fisheries, "Reference may in this connec- 
tion be made to the observations i in Annada Prasanna Mukerjee v. 
Nagendra Nath Biswas (1) where it was held that the provisions 
of section 153A of the Bengal Tenancy Act would be attracted to 
a suit for recovery of rent of a Jalkar. 

In Kanai Makaldar v. Madhus Sudhan Ghose (2), a question 
similar to the one now in issue vas raised in respect of Falkar rent, 
Ona Preliminary objection taken on behalf of the respondents 
that the appeals were barred under section 153 of the Bengal 
Tenancy Act it was held that the words of section 193 were wide 
enough to attract the provisions of section 153. “Similar consi- 
,deration apply to a case where the claim is for Jalkar rent and it 
must be held that the present appeals are not maintainable as 
being barred under section 153 of the Bengal Tenancy Act. The 
, appeals are accordingly, dismissed with costs. 

Leave to appeal under clause 15 of the letters patent is prayed 
for. -Leave-is granted.- - 
© SC} R M: EE `` Appeals dismissed. 
(1) (1911) 15 C, Li J. 82. (a) (1907) 6 C. L, J. 669. 
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Before Mr, Justice P. B. Mukharji. 


BASANT LAL SAHA 
p. nm ‘ 


P. C. CHAKRAVARTY.* 


Suit for ejecimeni—Tesis of bona-fide requiremenP within the meaning of 
clause (f) of section 11 (1) of West Bengal Premises Rent Control Act 
(West Bengal Act XXVIII of 1948)—Meaning of the word “reguiro’— 
English and Bombay Rent Acts distinguisked—Bona fide requirements; 
question of facts—Question of reasonableness may come—Tenantè kard- 
ship no consideration. s 


Inasuit by the plaintiff for the recoyery of possession of premises 
No. 26C, Amherst Row, Calcutta on the ground that the plaintiff requires 
the said premises foc his‘own use and occupation, the defendant denies that 


. there is any bona fide requirement by the plaintiff : 


Held, that when a landlord seeks to eject a tenant on the ground of 
bona fide requirement within the meaning of clause (f) of section 11 (1) of 
the West Bengal Premises Rent Control'Act, 1948 he has to satisfy three 

(a) That he "requires" the premises. x Ste 

(b) That such requirement is for his “own occupation”. -- x 

(o) That his requirement is **bona Jide". 

The word “require” means more than mere wish or convenience or fancy ` 
of the landlord,. The landlord must show some need or necessity but it does 
‘not mean an absolute need oc an absolute requirement in the sense that the 
landlord wil not have any accommodation of any description and that he 
. must acttially be in-the street beoe he can demand his own house for his own 
oboupation. . 3 

Rekhabchand Doogar v. J. Ri D'Crus (1) followed. . 

‘The fact that the landlord owing to the refusal of the tenant to give up 
` possession. has to live in other premises téniporarily or in a precarious condi- 
tion of tenure at some place at the time of hearing is no reason for holding 
that the landlord does not require the dwelling house ids himself, 

- Rustomji v. Dosibat (2) followed, 
The question of bona fide in this context is a question of fact and the 


* 


“Court is entitled to look to every relevant fact or circumstances affecting the ' 


fandlord’s position. me , : 


* Original Civil Suit No. 2278 of 1948. 


(1) (1922) 26 C, W. N. 499. - S 
(a) (1921) L L. R. 45 Bom, 1236. ; 


+e 
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Although the word “reasonable” does not appear in the West Bengal ^ 


Rent Control .Act, 1948, question of reasonableness may come for considera- 
tion in deciding bona fide of the landlord, Gross unreasonableness may in 
proper circumstances lead the Court to the conclusion that the landlord's 
requirement is not bona fide. 

Saleh Abraham v. Manekji (1) and Neville v. Hardy (2) referred to. 


In considering the question whether the landlord bona fide requires the 
house for his own occupation, the hardship of the tenant is not a relevant 
consideration, : 


' Suit for recovery of possession of certain premises and for" 


recovery of arrears of rent. 
The material facts appear from the judjment. ' 
Mr. S. Dutt for the Plaintif. 
Mr. D. K. Sen for the Defendant. 
The following judgment was delivered : 


P. B. Mukharji, J. :—This is a suit by the plaintiff for the 


recovery of possession of premises No. 26C Amherst Row, Calc- , 


utta, and for a decree for the sum of Rs. 705 alleged to be due in 
respect of arrears of rent from April 1947 to June 1948 and for 
mesne “profits and costs. _ 
The. case of the plaintiff is that the defendant was a monthly 
tenant under the plaintiff in respect of premises No. 26C, Amherst 


Row atthe rent of Rs. 47 per month. A notice to quit was given 


_ on the 26th May, 1948, calling upon the defendant to vacate the. 


premises by the end of June 1948. The plaintiff also pleads that 
he requires this house for his own occupation. He obtained per 
-mission from the Rent Controller on the 17th December,rg47. 
The suit was instituted on the r2th “July,1948. : 

The defendant filed his written statement. The default in the 
payment of rents is denied. The defendant also denies the 


"validity of the notice to quit, The defendant denies that there 


‘is any bonafide requirement by the plaintiff. 
. In the written statement the -defendant has gone further to 
gay that the plaintiff owns and possesses many other properties in 
- Calcutta and does not require the premises in suit for his own ocou- 
pation, The defendant has imputed a motive to the plaintiff for 


filing this suit by the plea in paragraph 7 of the. written statement’ 


that the plaintiff wanted to increase the rent and because the 
defendant did not ‘accept the proposal for increase of rent set 


' (1) (1923) I. L. R. So Cale, 491. . 
(a) [1921] 1 Ch, 404. Put 
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out in that paragraph the plaintiff wants to turn out and, evict . 
the defendant. 7 

Mr. Dilip Kumar Sen who appears for the defendant dana 
himself only to the issue of Jona fide requirement. . The only 
issue he raised is : 

Does the P bona fide feque the house for his own 
occupation ? 

Mr. Sen does not raise any issue with regard to the notice to 
. quit. Now does Mr. S. Dutt who appears for the plaintiff raise 
any issue with regard to the arrears of rent? The position with ' 
regard to the arrears of rent is this that the defendant has gone 
on depositing all the rents with the Rent Controller up to the 
date when an order was made onan application under. Ch. 134 
in this suit; since that order the payments are being made to 
the plaintiff's “Solicitors. Mr. Dutt admits that Pee, up to 
date have been made in this way, 

The plaintif has given evidence ‘inthis suit. He says that 
he.resides at 17/H/8, Balai Singhi Lane with his family, wife and 
children. His present residence in those’ premises arose in this 
way: In 1940 8 piece of vacant land was -taken in. the.name of 
the wife of the plaintiff as a tenant. The land was administered 


‘by the shebaits of a debutter estate which includes the said. 


premises No. 17/I1/8, Balai Singhi Lane. © 
After taking the piece of vacant land the plaiutiff built struc- 


. tures on it. They were pucca structures with tiled roofs. The 


- Structures now contain about 8 to 9g rooms and a godown. In 
"fact he describes the strueture as a two storied construction with 
-6 xooms on the first floor and two rooms anda godown in the 


ground floor. (Question t2) On or about 28th December, 
1945, the plaintifs wife Sm. Durga Debi received a notice from 
her landlord asking her to vacate the_portion of the land by the 
end of January 1946. -The plaintiff thereupon looked out fora 
house and purchased the premises in suit, No. 26C, Amherst Row 
on or about the 18th December, 1946. The first notice to quit 
was given by the plaintif- as Owner and purchaser of this house . 
to the defendant onthe 6th March, 1947. . Thereafter, proceeds 


~ ings had to be started before the Rent Controller against -the 
' defendant. On the 3rd April, 1947, an application was made - 


before the Rent. Controller and he gave permission on the r7th 
December, 1947, to sue in respect of No. 26C, Amherst Row, It 
may be mentioned here that the plaintiff purchased two proper- 
ties adjoining to each other, one is No. 26B Amherst Row and 
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the other is 26C. Amherst Row, the latter being the premises in 
suit. The Rent Controllér refuzed permission in respect of 26B, 
but he granted permission in réspect of No. 26C, Amherst Row. 
The defendant _it appears from the records of the Rent Controller 
tried at every step to oppose and delay the grant of permission. 


After the permission was granted he filed an appeal.to the Chief : 


. Judge of the Small Causes Court on the r4th January, 1948. The 


, ®ppeal took four’ months before it could-be disposed of and was 
ultimately dismissed on the 25th May, 1948. On the very following 


. dence the further point that he wished ‘to get: some other "house. 


day that is the 26th May, 1948 the plaintiff gave another notice 
to quit asking the defendant to vacate by the end of June, 1948. 
Then followed a review ,application by the defendant and it was 
kept pending for some time. But the plaintiff did not want to wait 
any - longer to file his suit-and he filed this suit on the rato july, 
1948. The review application was dismissed on the 6th August, 
1948 for default of the defendant which shows that the defendant 
was only gaining time by these processes, s i 

Immediately after the-filihg of the suit an application was made 
for final judgment by the plaintiff. The defendant opposed and 
the suit had to be set down for trial om evidence. — 

From this record it appears ‘to me that the plaintiff tried his 
best to recover-possession of the property. A point was made by 
Mr. Sen appearing for the defendant that ‘although a notice to 
quit was given by the landlord of Durga Debi on the 28th Decem- 
ber, 1945, the plaintiff and his wife have managed to live there. 
for the last 4 years. But I do not see what else-thé plaintiff could 
do in the circumstances. `The datés of the proceedings taken 
before the Rént Controller, the appealand the review from those 
Proceedings sliow that the plaintiff did not lose ï day and was 
very anxious to recover possession. Indeed there is in his evi-: 


at Gúru Prosad Chowdhury Lane which purchase“ did “not ulti- 
mately take place. As the plaintiff puts it he with folded hands 
approached the landlord of ‘Durga Debi and has promised: his 
wife's landlotd that he will vacate ‘the moment he gets possession 
of this house. Ido not think in these; círcümstances it can be 
said that this delay ia due to any fault on the part of the plaintiff, 
The position of the plaintiff and” hiš: wife at, Balai: Singhi Lane 
premises ‘is precarious and they are liable to be turned out at any 
moment. If they are still living thére that is .on mere sufferance,. 
of the landlord. Mr. Sen has argued that it is difficult. for the 
landlord of Balai Singhi-Lane to evict Durga Debi because of the 
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Rent Control Act. Ido not accept his argument. Itis a casa. 
of vacant land let out and not within the-scope of the Rent Con- 
trol Act at all Then Mr. Sen fell back upon Calcutta Thika 
Tenancy Act but there is not. the slightest suggestion in evidence 
that Durga Debi was a thika tenant in Balai Singhi Lane. 

The question is whether the plaintiff bonafide requires the 
premises No, 26C, Amherst ‘Row for his own occupation. He 
says in his evidence that he has no other house or properties in. 
Calcutta. His evidence on the point has not even been challenged 
in crossexamination. I accept’ his evidence on the point that 
he has no other place to goto. The defendanb has said in. hia 
written statement that the plaintiff owns many other houses and 
properties in Calcutta and verified that statement as true to his 
knowledge. But the defendaht has not said a word about any 
property of the plaintiff in his evidence. I, therefore, have no 
hesitation in accepting the unchallenged testimony of the plaintiff 
that he has no other house in Calcutta: The family members of. 
the plaintiff are about eight in number. The evidence of the 
‘plaintiff on this point is that he lives with his wife and one san and 
one daughter. Besides he has other dependants of the family, 
namely, his mother, his brother and the brother’s wife and an uncle. 
There are two- servants also (Questions 44-51). The house 
No, 26C, Amherst Row has about 7 rooms standing on an area of 
about r34 cottas, The idea behind purchasing No. 26C, Amherst 
Row, was to come and live there with his family, Sm, Durga Debi, 
along with her husband the plaintiff, is under a notice to quit 80. 
far as Balai Singhi Lane premises are concerned. _ 

In these circumstances, the point for decision is, does the 
‘plaintiff dona fide require the house for his own occupation within 
‘the meaning of proviso (f) of section r1(t) of the Rent Control Act, 


- 1948? On the facts I have no hesitation in holding that the 


plaintiff dona fide requires preriiges No. 26C, Amherst Row for his 
own occupation. 

In my opinion a landlord under the West Bengal Premises 
{Temporary Provision) Rent Control: Act, 1948 is to satisfy the 
Court on three points: (1) that he “requires” the premises, 
(a) that such requirement is for his "own: -oceuption" and (3) that 
this requirement is "ora fide”. `. E 

Thé word “require” was construed by Mr. Justice Buckland in 


l Rekhabchand ee v. 7. R. D Crus (1), while dealing with AUAM 


(1) (1922) 26 C, wW, N. 499. 
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provision in the Calcutta Rent Act of r920, and the construction cmt; 
that the learned Judge put upon the word. “require” is this: “The 1949. 


word in the Act is not ‘desire’ but frequire'^ This in my opinion Basant Lal Saba 
involves something more than a mere „wish and it involves an 
element of need to some extent at least." I respectfully follow the - 
same meaning and construction of the word “require” in construing HMukkarji, J. 
that word in the West Bengal Premises Rent Control Act of 1948. 
Mere wish or, convenience or whim or fancy of the landlord will 
not in my view be enough to show that the landlord "requires" the 
premises, The landlord must show certain circumstances or facts 
proving some need or. some necessity for the landlord. At the 
same time; the Statute does not say that it must be an absolute 
need or an absolute requirément in the sense that the landlord will 
not have any accommodation of any description and that he must 
actually be in the streets before he can demand his own house for 
his own occup^tion. This in my opinion will be taking the most 
unreasonable and impossible view of the Statute and I do not 
eonsidér such was its intention. x 

Counsel for the defendant has T that the plaintif and his 
wife have already got an accommodation where they are living with 
their family. Therefore, he submits that the plaintiff cannot be ~ 
said to “require” No. 26C, Amherst Row, In my judgment the 
landlord is not bound to continue Bis residence at rented premises 
with all the uncertainties of that tenure Although he may have a 
rented and tenanted accommodation, such accommodation in my 
view of the construction of: the Statute does not prevent the 
owner of a house from requiring his own house for his own occupa- 
tion. The fact that the landlord.owing to the refusal of the tenant 
to'give up possession has to live in other premises. temporarily or 
in a precarious condition -of tenure at some place at the time of i 
hearing is nô reason in my view for holding that the landlord does 
not require the dwelling house for himself. -. 

Sir Norman McLeod, the learned Chief Justice of the Bombay 
High Court observed in ` Rustomfi Dinshaw Billimoria v. Dosibai | 
^ Rustomji Master (1), that the landlord was-not bound to accept 
such precarious existence snd the fact that he had such precarious 
accommodation does not mean that he cannot require his own 
. house for his own occupation. Mr. Sen tried to distinguish the - 
Bombay case by his argument that the words of the Bombay Act 
are both ‘dona fide and ‘reasonably’. The word ‘reasonably’ does 
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not appear in proviso (f) section r1(1) of the West Bengal Premises 
Rent Control Act of 1948. But I do not think that this argue 
ment helps Mr. Sen at all, On the contrary, it*goes very much 
against his contention. With both the words ‘dona fide and 
‘reasonably’ in the Statute the Chief Justice of the Bombay High 
Court came to the decision that the landlord was not bound 
to continue residing ia the rented premises and his demand of his 
own house for his own occupation where he can live will be con- 
sidered to be ‘reasonable’ witbin the meaning of the Statute. Even 
in such a case and under such a Statute the landlord’s demand or 
requirement was not held to be unreasonable. The word ‘reason- 
ably’ finds expression also in the English Statute although the 
word ‘dona fide is not there. Even under the English Statute, 
Peterson, J. in Nevile v. Hardy (1), held that the temporary 
residence of a landlord because the tenant refused to deliver him 
possession of his own house is never a reason of holding that the 
landlord does not require his own dwelling house. 

It is not necessary for me to decide. if there is any difference 
and if so what between our Act and the English and the Bombay 
Acts. It is not equally necessary for me to decide whether the 
meaning of section rr (1) proviso (f) of the Rent Control Act, 
1948 would be different and, if so, to what extent, if the wórd 
‘reasonably’ occurred in the Statute? That will be dealing with 
a hypothetical Statute and a hypothetical case. It is common 
learning that in construeing a Statute no extra word should ordi- 
narily be imported. As I understand the word ‘require’ I am con- 


. tent to accept the view and the construction of that word whlch 


Buckland, J. expressed on the point. This construction came up 
before the Court of Appeal in Saleh Abraham v. Manekji Cowasji 
(2) for consideration but neither Sanderson, C. J. nor Richardson, 7 
decided the point. Although the word ‘reasonably’ does not 
appear in the Statute questions of reasonableness or unreasonable- 
ness may come in for consideration in deciding the ‘bona jides’ of 


the landlord. Gross unreasonableness of the landlord may in 


proper circumstances lead the Court to the conclusion that the 
landlord's requirement is not ona fide. How much unreasons 
ableness will be regarded by the Court as evidence of mala fides 
on the part of the landlord will depend on the facts and circum- 
stances of each case. ithardson, J. in the Court of Appeal in 


(1) (1921] 1 Ch. 404. 
- (2) (1923) I. L, R, 50 Calo, 491. - 


o 


VoL, 84.] "indi count. 


the decision to which I have- just referred expressed in Saleh 
Abraham v. Manekji Cowasji (1) the same view dealing with almost 
similar expression used in the Calcutta Rent Act, 1920 when he 
Observes "I agree that a landlord is not acting dona fide under 
the Act unless he reasonably requires the House for his own 
, Occupation" although there also the Statute did not use the word 
"reasonably", 7 

As to what is "Zona fide” únder the Statute, it is always in my 
: Opinion a question of fact. The Court in this context and with 
a Yiew.to find out whether the requirement of the landlord is 
bona fide, is entitled to look to every relevant fact or circumstance 
affecting the landlord and his position. The nature and character 
of the landlord’s temporary accommodation at the time when he 
is asking for the decree for possession, the insecurity or otherwise 
of the tenure that he might be holding at the time, the fact that 
he himself is under a notice to quit, to scope, size and character of 


his requirement are all relevant factors that the Court might con- ` 


sider in this context. |. 2 

Mr. Sen with considerable-force had argued about the hardship 
of the tenant that may arise in this case. In . considering the 
question as to whether the landlord dona fide requires the house for 
his own occupation, my view is that the hardship whicli might be 
caused to the tenant by granting the decree for possession is nót & 
proper or relevant consideration under proviso (f) of section x1(1) 
ofthe Rent Act of 1948. The tenant is always entitled to draw 
‘the attention of the Court to any factor bearing on the question 


of Jona Jide requirement or on the need of the landlord. But any. 


. possible hardship of the tenant that: might be entitled by the 
passing of the decree for ejectment is not in my judgment a proper 
or a relevant consideration under Prove 0 of section n of 
the Rent Act, 1948. 

Mr. Sen has argued that the dream isa en Magistrato 
who has been in.Government:service and still is and whose family 
'memberg reside.in this house. The defendant is a Sub-Divisional 
‘Relief and Rehabilitation Officer of the Government of West 
Bengal. . At present he says he is at Siliguri and he will remain 
there until October of this year. He has his wife and two children, 
“one is aged 9 years and the other: is 13 years who live at 26C, 
Amherst Row, Calcutta, and from where they attend Scottish 
Churches Collegiate School. In 1943 he was practising in the 
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Bankshall Police Court as a pleader and was residing at 26C, 
Amherst Row. He joined Government -service in 1945. In 
January, 1945 he was posted at Barisal for 2 years and 8 mouths 
and he left his family to live in that house in Calcutta, Then 
from Barisal he was posted to Contai for 6 months. Mr. Dutt has 
on these facts argued that the tenant really does not need the 
house. On the same facts Afr. Sen argues that it will be a very ` 
great hardship on the defendant, if he is to leave the house. In 
my view both such arguments are misconceived. The test that is . 
to be satisfied and considered under the Statute is whether the 
landlord dona fide requires tbe house for his own occupation and 
not whether the tenant needs the house or that a decree for eject- 
ment will cause hardship to the tenant. Proviso (f) of sectioh 11(t) 


. of the Act engrafts an exception where a decree for recovery of 


possession can still be made in favour of a landlord who Jona Jide 
requires the premises for his own occupation. The Statute there- 
by recognises a wholesome principle that a “man should not be 
deprived of his own house if he dona fide requires it for his own 
occupation. Under the common law or the Transfer of Property 
Act the landlord has considerable rights to evict a tenant from 
his property. A good many of these rights have been taken away 
by the Act in order to meet the prevailing and acute shortage of 
housing accommodation for the citizens of this province. A 
Statute like the West Bengal Premises (Temporary Provisions) 
Rent Control Act 1948 is designed to meet the fugitive exigencies 
of the hour and in doing so the Legislature in its wisdom has 
still left the landlord with that remnant of his right, which is an 
incident of ownership to be able to evicta tenant, when he dona 
fide requires his ‘property for his own occupation. "This.Court 
will be loath to confiscate that valuable right of the landlord with- 
out express statutory provision. | 

In this case in thé written statement as I have said before, the 
defendant challenged the plaintiffs case of dona fide requirement 
on two grounds. The first ground was that the plaintiff had many 
other properties and houses in Calcutta; and the second ground 
was as pleaded in paragraph 7 of the written statement, namely, 
that this was a mala /íde suit and was instituted because the defen- 
dant did not agree to the plaintiffs demand for increment of rent: 
I find-nothing from the evidence of the defendant in support of 
either of these allegations made in the -written Statement and 
nothing in my opinion has been proved in support of any one 
of such allegations. Both the grounds therefore on which ‘the 
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defendant has challenged the’ bonia Jide requirement of the landlord 
‘plaintiff fail. 

But nevertheless the plaintiff has to satisfy this Court that 
he Jona fide require the premises for his own occupation. On 
the facts as I have found above, I have no hesitation in holding 
that the plaintiff has satisfied the -three- tests required under 
proviso (f) of section 11(1) of the. Act, namely, (1) that he ‘requires’ 
the house, (2) that the requirement is for his own occupation and 
(3) that such requirement is dona fide, I, therefore, hold that the 
plaintiff requires No. 26C, Amherst Row, .Calcutta, for his own 
occupation and accordingly answer the issue in this- suit in the 
. affirmative: — — d 

` Therefore, there will be judgment for the plaintiff for possession 

of premises No. 26C, Amherst Row and for costs. _ 

Mr. Sen asks for some time to vacate the. premises. Time is 

granted till the ard November, 1949 to the defendant to vacate. 

- The defendant will continue to pay ito the plaintiffs solicitors 
mesne profit at the rate^of rent until the delivery of possession 
within the “ath of. each succeeding month for whiclí^the same will 
be due. As the counsel for the defendant says that the defendant 
has paid all arrears of rerit, the plaintiff does not ask for a decree 
for such arrears of rent. The plaintiff, however, will have this 
direction that he has the liberty to withdraw. the deposit of rents 
with the Rent Controller, if not withdrawn already. 


S. K, R C.' ace $ x. f -77 "Suit decreed. 
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Before Sir Arthur Trevor Harries, Chief Justice and 
UU Mr. Justice P. B. Chakravartt, 


GANGARAM DHAR 
v. 


SANTOSH KUMAR MITRA AND ANOTHER.* 
Presidency Small Cause Courts Act (XV of 1882), section 47— Proceedings 


under section 41 by the landlord against the tenant without making . 


the sub-tenant a party—Sub-tenant applied under section 47 for stay of 
the proceedings—“Occupant’’, connotation of—Sections 41, 42, 43v 47— 
“Occupant”, if includes the four classes of persons mentioned in the third 
paragraph of section 4t—‘Any person deeming himself aggrieved” in 
section 46, if includes sub-tenant, licensee etc.—Anomalous position of 
decree in a suit between landlord and sub-tenant superseding the order 
made between landlord and tenant, if "occupant" covers persons other 
those made defendants in the proceedings in the Small Cause Court— 
A decree in High Court, if can supersede an order in the Small Causes 
Court regarding the same subject-matter where the parties are different— 
Interpretation of the words of the statutes—Natural meanings to be' given 
even if these produce somewhat unfortunate results. 


. The word “occupant” in paragraph 4 of section 4I refers to the person 
who has actually been asked to deliver up possession and has refused 
to do so, 


It is clear from 3rd paragraph of section 41 that such person may either 


“be the tenant or occupier Or any person holding under or by assignment from 


him. But whoever is proceeded against must be the person who has been 
requested to give up possession and has refused to do so, 


The word “occupant” in section 42 must mean the person who has been 
made defendant in the proceedings instituted under section 41 and it is upon 
him that the summons must be served ; again the said term in section 43 
means the person who has been served with a summons under section 42 
and who has been made the defendant to the proceedings instituted 
under scetion 41, Thus the word “occupant” in these sections does not 
include the four classes of Persons mentioned in the third paragraph of 
section 41. 

* The word “occupant” in section 47 must have the same meaning as it has 
in the last paragraph of section 41 and in sections 42 and 43, namely, the 


person who has refused to deliver up possession when requested and who has 
been made a defendant in the proceedings under section 41. 


* Civil Revision Case No, 763 of 1948 against the order of the Judge, 
2nd Bench, Court of Small Causes, Calcutta in Suit No, 4123 of 1947, dated 
the 9th June, 1948. 
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The phrase “any person deeming himself aggrieved” in’ section 46 Is wide 
enough to cover a sub-tenant or any person claiming through a tenant or 
through an occupier or licensee and he has a remedy given by section 46, Of 
course, if an order had already been made under section 41 different con- 
siderations would apply to a suit at that stage against a sub-tenant, 


‘In the third paragraph of section 4I various classes of persons are poten- 
tlal occupants and thereafter when the word *'occupant" is used, it means 
the one person ont of those classes who has been made a defendant in the 

. proceedings brought. 


If the term *'occupant" cbver persons other than those made defendants in 
the proceedings in the Small Cause Court, then à very strange result would 
follow, namely, that a decree in a suit between, for example, a sub-tenant and 
the “landlord would supersede an order made between the landlord and the 
tenant, though the sub-tenant was never a party to those proceedings. 


A decree of High Court can supersede an order in the Smal! Cause Court, 
if the proceedings in the High Court were between the same parties as the 
proceedings in the Small Cause Court but a strange result would follow, if a 
decree in a suit between partles in the High Court would supersede an order 


of the Small Cause Court made in the proceedings between different , 


partles. 


In construing statutes, the word only must be regarded. The fact that 
the natural construction of words may produce somewhat unfortunate results 
is no reason for givirg the words a meaning other than thejr natural 
meaning. 


Petition for revision by the Plaintiff. 
Petition under section 115 of the ‘Code of Civil Procedure. 


Proceedings (suit) by landlord under section 41 of the Presi- 
dency Small Cause Courts Act. : 


The material facts will appear from the judgment. ` 


Messrs. Chandra Seklar Sen and ees Gangopadhyay 
for the Petitioner. 


Messrs. Hemendra Chandra Sen and Sishindra Chandra Das 
Gupta for the Opposite Party, — 


C A a 


The judgment of the Court was as follows : 


- Harries, C. J. :— This is a petition for revision of an order. 


made by a learned Small Cause Court Judge under section 47 
of the Presidency Small Cause Courts Act, staying certain proceed- 
ings which had been instituted by a landlord: under. section 41 
of the Presidency Small Cause Courts Act. The landlord had 
instituted -proceedings under section 41 of the Presidency Small 
Cause Courts Act against the tenant and had not made the 
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opposité party No. 2, who was a Sub-tenant a party to proceedings. . 
Thereupon, the Sub-tenant applied under section 47 of the Act 
for stay of the proceedings. On behalf of the landlord it was 
contended that section 47 could have no application to a Sub- 
tenant who was nota party to the proceedings for the recovery 
of possession. The Court however held that sectton 47 as framed 
was wide enough to cover'an application for stay by a Sub-tenant 
who was not a party to the proceedings for the recovery of posses-. 
sion. Itis from that order that the present petition has been 
preferred. x 

The landlord had brought his proceedings in the Small Cause 
Court under section 41 of the Presidency Small Cause Courts Act. 
That section is in these terms :— 

"When any person has had possession of any immoveable 
property situated within the local limits of the Small Cause Court's 
jurisdiction and of which the annual value at a reck-rent does 


not exceed two thousand rupees, as the tenant, or by permission of 


another person, or of some person through whom such other person 
claims, and such tenancy or permission has been determined or 
been withdrawn, and such tenant or occupier or any person hold- 
ing under or by assignment from him (héreinafter called the 
occupant) refused to deliver up such property in compliance with 
a request made to him in this behalf by such other person, 
stich other person (hereinafter called the applicant) may apply 
to' the Small Cause Court for & summons against the occupant, 
calling him to show cause, on a day therein appointed, why he 
should not be compelled to deliver up the property." 

It will be séen from the 3rd paragraph of this section that a 
tenant or occupier or any person holding under or by assignment 
from him may be called, the occupant for the purposes of the 
following provision of the Act. 

Section 47 of the Act is in these terms:—"Whenever on an 
application being made under section 41 the occupant binds him- 
self with two sureties in the bond for such amount as the Small 
Cause Court thinks reasonable having regard to the value of the 
property and the probable costs of the suit next hereinafter men- 
tioned and instituted without delay a suit in the High Court against 
the applicant for compensation for trespass and to pay all the costs 
of such suit in case he does not prosecute the same or in Case 
judgment therein be given for applicant, the Small Cause Court 
shall stay the proceeding on such application until such auit is 
disposed of. e 


^ 
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‘If occupant obtains'decrée in dny’such suit against ‘the appli- 
‘cant, stich deéciee. shall supetséde thé order (if any) made'under 
section 43. 

Nothing contained in'section anion suit under this 
section.” un 

On behalf of the opposite party it is contended that the ward 
"occupant" in section 47 must be given the’meaning given to it in 
the third paragraph of section 41.: As I have already pointed out, 
in the.third paragraph of -that section a tenant or occupier or 
any.person holding under or by assignment. from him -may be 
called the “occupant”. What.is contended is that the word 
"occupant" in section 47 must bear the same meaning and will 
include the tenant or occupiér or any person holding under or by 
assignment from him. It is clear that a sub-tenant is a person hold- 
ing under ‘a ‘tenant and may be the occupant, as ‘explained i in the 
third paragraph of section 4t. "That being so, it is urged on 
. behalf of the opposite party that a sub-tenant may ‘be’ the occu- 
‘pant, he can apply inder-section 47 for'a-siay upon ‘the ‘condition 
imposed ‘under that section. It is'contended that ‘the word 
“occupant” must be given the same meaning throughout the statute 
and ‘as it ‘has, ‘particular meaning in the ‘third pardgraph of 
fection 4t, it-must have the same ‘meaning in-séction 47. 


Tt appears tò me that there is a clear fallacy in this argument. 
Section 41 provides for.a summary. procedure to eject a:person in 
possession of property.where the annual value at a rack-rent of 
such property does not exceed Rs. 2000; in order to obtain 
possession, the tenancy or license must be determined or withdrawn 
and there must be request ‘made to the tenant or licensee ‘or person 
. Claiming thereunder to deliver up.possession and-that request must 
be réfused. In such event, it is provided by the last paragraph 
of section 41 that the applicant, namely the landlord, may apply 
to the Small Cause Court for a summons against-the -occupant 
calling upon him to show cause on a day therein appointed why 
he should not be compelled to deliver up the property. It 
‘appears to Tie that in. tliis fourth paragraph of section 4t “the 
occupant refers to the person. who has actually been’ asked to 
deliver ip posséssion and has refused to do'i 80, The necessity - for 
a request to deliver up possession is contained in the third para- 
graph of séction 41. And it is clear that the person who is to be 
proceeded against under the fourth paragraph | of the section is 
‘the person who has been requested to deliver up possession and 
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has refused to do so. It is clear from the third paragraph of 
section 41 that such person may either be the tenant or occupier 
or any person holding under or by assignment from him. But 
whoever is proceeded against must be the person who has been 
requested to give up possession and has refused to do so. It is 


' that person who is to be the defendant in the proceedings as con- 


templated by the fourth paragraph of section 41. If argument for 
the opposite party is to be accepted, then the word "occupant" in 
the fourth paragraph of section 41 would include the tenant, the 
occupier or any person bolding under or by assignment from him. 
But quite obviously when the two paragraphs are read together, 
"occupant" is the person who has been called upon to deliver up 
possession and has refused to do so. i 


"The word also appears in section 42 which provides that a 
summons shall be served on the “occupant” in the manner pro- 
vided by the Code of Civil Procedure for the service of a summons 
on a defendant. 


| The learned Advocate for the opposite party bas to concede 

that the term ''occupant" in this section must mean the person 
who has been made defendant in the prcceedings instituted under 
section 4r. It is upon him that the summons must be served. 


Again, in section 43 the word "occupant" appears. The section 
opens with these words. “If the occupant does not appear at the 
time appointed and show cause to the contrary etc." clearly the 
term “occupant” in this section means the person who has been 
served with a summons under section 42 and, as I have already 
stated, that person is the person who was made the defendant 
to the proceedings instituted under section 4r. It is therefore clear 
that in these sections the term "occupant" does not include the 
four classes of persons mentioned in the ‘third paragraph of 
section 4r. The terms as used in this latter section merely means 
the person who has been requested to deliver up possession and has 
refused to do so and has been made a defendant in the proceedings. 
brought under section 41. 


The same term appears in section 47 and though the learned 
Advocate for the opposite party concedes that the term, when 
used in the fourth paragraph of section 41 and sections 42 and 43 
means the person against whom the proceeding is brought, he 
contends that when the same term is used in section 47, it has a 
wider meaning. In other words, he contends that in section 47 
"Oecupant" may mean any of the persona mentionęd in tbe third 
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paragraph of section 4r, whether they have been made parties to 
the proceeding or not. In short, he contends that where tenant 
only has been made a defendant, a sub-tenant boing the occupant, 
may apply fora stay. 

It appears to me that the word “occupant” in section 47 must 
have the same meaning as it has in the last paragraph of section 41 
and in sections 42 and 43, namely, the person who has refused 
to deliver up possession "when requested to do so, and who has 
been made a defendant in the proceedings under section 4r. To 
give the term a wider meaning would be to allow persons, not 
parties to a proceeding, to move to have it stayed, Further; it 
appears to me that the second paragraph of section 47 makes it 
clear that the term “occupant” in that section must mean the 
person against whom the proceedings are brought, That paragraph 
is in these terms, 


““Tf the occupant obtains a decree in any such suit against the 
applicant, such decree shall supersede the order (if any) made 
under section 43.” 


If the term “occupant” cover person other than those made 
defendants in the proceedihgs in the Small Cause Court, then a 
very strange result would follow, namely, that the decree i in à suit 
between, for eximple, a sub-tenant and the landiord, would super- 
sede an order madé between the landlord and the tenant, though 
the sub-tenant was never a party to those proceedings. I can 
understand the legislature providing that a decree obtained in the 
High Court shall supersede an order in the Small Cause Court, 
if the proceedings in the High Court were between the same parties 
as the proceedings in the Small Cause Court. It would indeed 
be-a very strange result if a decree in a suit between parties in “the 
High Court would supersede an order of the Small Cause Court 
made in-the proceedings between different parties. On the other 
hand, if the term “occupant” in section 47 means the person 
actually proceded against, then the second paragraph of section 47 
follows naturally. Such a person would be allowed to bring 
proceedings in the High Court naturally, if such proceedings were 
successful, they would supersede an order made by an inferior 
Court, namely, the Small Cause Court. 


It was urged on behalf of the opposite party that unless the 
term “occupant” in section 47 is construed to include sub-tenant 
and persons claiming through or under tenants, then such persons 
would have no remedy, if the application under section 41 was 
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made by landlord against the tenants alone. It was urged that an 
order against the tenants would bind the sub-tenant-and that he 


- would be-liable-to-be-ejected, though he had- no opportunity to 


place his case before the Court. That was urged as-a reason for 
construing the term "occupant" in section 47 as including not only 
person against whom proceedings were brought, but;also persons. 
claiming under such person. This argument appears to me entirely 
to overlook the provision of sections 46 and 49 of the Act. which 
give, remedies to persons who are aggrieved. As section 46 
provides— 


“Nothing herein contained shall.be déemed to protect any 
applicant. obtaining possession of,any property under this chapter. 
from-a suit. by any person deeming himself aggrieved thereby, 
when such applicant.was not at the time of applying for-such order- 
as aforesaid entitled to the possession of such property." 


And when the applicant was not, at the time of'applying for any 
such order as aforesaid, entitled to the possession.of such property, 
the application for such order, though no possession. was taken, 
thereunder, shall be deemed to be an act of trespass committed 
by the applicant against the “occupant”. 

It is clear that the phrase, “any person deeming himself 
aggrieved” is wide enough to. cover a sub-tenant or any person 
claiming through a tenant or through an occupier or licensee and 
he has a remedy. given by section 46 (of course if an order. had 
already been made under.section 41 different considerations would . 
apply to a suit at.that stage against a sub tenant), 

Section 49 provides:. “Recovery of the possession of: an- 
immoyeable . property under this. chapter shall be no bar 
to-the institution of a suit in High. Court for trying. the- title: 
thereto", 

- That also would give any person aggrieved .a right to file-a-title- : 
suit- at any time. That being so, it is clear that even ifthe mean- 
ing contended for by the petitioner is given to the-term "occupant" 
in, section 47, a sub-tenant or any person claiming through a 
tenant or occupier-is. not without remedy. There is therefore no 
force in that: contention put forward by the opposite party. 
Further, it must be remembered’ that in construing statutés, the 
word only, must, be, regarded. The. fact that the. natural. con: 
struction of words.may produce somewhat unfortunate. resultsis no. 
reason for giving.the words. a. meaning other than their natural. 
meaning. 


Vór. 84.]-. : HIGH COURT. 


In the grà paragraph of section 41, various classes of persons 
` are potential occupants and thereafter when the word “occupant” 
is used, it means the one person out of those classes.who has been 
made a defendant in the proceedings brought. 


Unless such a meaning is given to the term "occupant" in the 
last paragraph of section 41 and succeeding sections, those sections 
will become meaningless. i 


For these reasons I am satisfied that the order of the leąrned 
"Small: Cause- Court Judge staying the proceedings in the Court 
pending the High Court proceedings was: not in accordance with 
law and that being so, this Rulé must be made absolute. The 
order for stay will be set aside and the proceedings must continue 
in the Court below according to law. 


We make no order as to costs in this Rule. 


Chakravartti, J.:—I entirely agree and I- have nothing 
to add. 


B. &. Rule made abso. 
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Before Mr. Justice S. N. Banerjee. 


IN THE GOODS OF BORENDRA NATH MITTER 
SUDHIRENDRA NATH MITTER 


v. 
ARUNENDRA NATH MITTER AND OTHERS.* 


Will—Probate—Administrator pendente lite—Indian Succession Act (XXXIX 
of 1925), section 247—''May appoint”, connotation’ of—Probate and 
Administration Act ( V of 1881), section 34—Probate Act, 1857 
(20 and a1 Vict. c. 77) ssction 7o—English decisions authorities on the 
guestion bearing on the point in India—Receiver when usually appoin- 
ted—Ecclesiastical Court when appoints administrator pendente lite— 
Necessity, when arises—Representation necessary tocollect assets and 
give proper discharge—In the Chancery Court an application for a 
receiver, if lies pending a suit toucking probate or administration— 
Administrator pendente lite if can be appointed when there is already 
a receiver for the same properiy—A person other than the executor 
named in the Will, if can be appointed administrator pendente lite— 
A party to suit for administration of properties mentioned in the Will, 
when can be appointed administrator pendente -lite—Qualifisations 
requisite for a person to be appointed administrator pendente lite, — 


The word “may appoint” in section 247 of the Indian Succession Act 
Indicate that the Conort hasa discretion in the matter which is judicial and 
not arbitrary, to be exercised on established principles of law. 


Section 247 replaces section 34 of the Probate and Administration Act 
of 1881. It is based on the Probate Act, 1857, 20 and 21 Vict. 
c, 77 section 70 and is substantially in the same worls, The English 
decisions, therefore, are authorities on the question under consideration, 
In any event, they may be relied on for the exercise of a sound discretion 
under this section, 

Where there isno representative tocollect the assets and there isa 
bonafide litigation respecting the title to that Fépresen iom itis usual to 
appoint a reeeiver pending the litgation, - 

King v. King (1), Rendall v. Rendall (a), Wood v. Hitchings (3) Jones v. 
v. Frost (4), Watkins v. Brent (5 Marr v. Littlewood (6) applied, 


*Applkation in re: Extraord:nary Suit No. 1 of 1948. f 


(1) (1801) 6 Ves, Junr, 72. 

(2) (1841) 1 Hare. 152. 

(3) (1840) 2 Beav. 289. 

(4) (1818)"3 Madd, 1. 

(5) (1835) 1 My. & Cr. 99, i 
(6) (1837) 2 My. & Cr. 454. 


Vor. 84.] HIGH COURT. ` 


In the Ecclesiastica] Courts, which used to grant probate of Will, admi- 
nistration was never granted. unless with the consent of all the parties or 
unless a case of necessity was made out. — - " . e 

Bellew v. Bellew (1) approved and Horrell v. Witts (2) distinguished, 

The history of development of the function of Ecclesiastical Courts on 
reference to that of Chancery Court in England, traced.-— 

The Court of. probate would grant administration pendente lite in all 
cases where the necessity for the grant is made out. 


Brindaban v. Sureswar (3), Bhuban Mohini v. Klronbala (4) and Pramila 
Bala v, Fyotindra (5) followed. š 


The necessity arises when there are assets to be collected and there is 
no representation to collect them and, there isa- -bonafide litigation respect- 
ing the title to that representation,- ; : 


Pending the litigation there must be R clothed with the neces- 
sary authority to` collect the assets and give proper discharge; . Without 
the representation there is nobody who can give the discharge. 

Walker v. Woollaston (6) approved, - 

Ordinarily, in the Chancery Court, an application for & receiver will 
not lie pending a suit touchlng probate or administration. +. R 

In Re: Ivory (7) and Hitchen v, Birks (8) referred to. ` 


Recently, however, the Chancery Division though appointed a receiver 


expressed its opinion that it would be better to apply, where LR to > 


the Probate Division; _ A i 
In Re: Oakes (9) referred to, : nra 


The Court'will appoint an administrator pendente lite, if it is just and 
proper so to do, though a receiver may have been appointed by the 
Chancery Division in a suit pending between .the same parties and 


affecting the same properties as the testameñtary or administration 
suit. b E 


Williams on Executor, 12th Ban. pages 353-4. 


The principle that the Court will not appoint an administrator pendente 
lite where there is a person named in the Will as executor is applicable only 
- wheré the appointment js not questioned, : 
Mortimer v, Paull ao) applied, 2 » 1 


- a) (186s) 4 Sw. & Tr. 58. -~ - NEZ. s 
(2) (1866) 1 P &. D. 103. gl 
- (3) (1909) 1o C. L. J. 263. - BON: 
~ T (4) (1910) 13 C. L. J. 47. NET E 
(5) (1923) 28 C. W. N. 576. ~> PE 
(6) (1731) a P. Wms.- 576. 
(7) (1878) 10 Ch. D. 372, 
(8) (1870) 10 Eq. 71. > ^ — Ar Ra M ae 
(9) [1917] 1 Ch. 230. i i 
(10) (1870) L. R. 2 P. & D. 85. = s E 


127 


Crvir, 


1949 
ae 


Sudhirendra 
Nath Mitter 


ve 
Arunendra 
Nath Mitter. 


128 


Civit, 


1949. 
— 


Sudhirendra 
Nath Mitter 
v. 
Arunendra 
Nath Mitter. 


THE CALCUTTA LAW JOURNAL. (Von, 84. 


The general rule is that a party unconnected -with the ^guit!is. the most 
proper person to be appointed administrator pendents lite. 'A party tothe 
suit is not, asa rule, appointed unless all other parties consent," though where 
circumstances make it desirable, the Court may appoint a party in:the.absenca 
of such consent. i 


Tristram and Coote’s Probate Practice, 19th Edition page’ 436. % 


The administrator 'pendenie lite should be- like'a receiver, an impartial 
person, and an executor who 1s accused of grave charges ‘should-wot be 
appointed the administrator pendente lite. ‘ 


Application for an administration pendente lite relating “fo a 
Will. 
' Defendant is the Petitioner. 
The material facts appear from the judgment. 
Messrs Sarat C. Bose, S. Choudhury and Amiyanath Bose for 
the Defendant Petitioner. 
Mr. N. N. Bose for the Defendant, Atindrà Nath Mitter. 
Mr. D. N. Sinha for the Defendant, Sm. Hatibhabini Mitter. 
Sir S. M. Bose, the Advocate General, Messrs. B. R. Meyer 
and S. P. Misra for the Plaintiff Respondent, Sudhirendranath 


M 


" 


` Mitter. 


February, 8. 


; 


The following judgment was delivered :— 

S. N. Banerjee, J. :—The application is for'an administration 
Pendente lite touching a will. The power'to grant such-administra- 
tion is conferred-onthe Court by section-247 of the Indian succe- 
ssion Act. f 

The words “may appoint” in the section indicate that the court 
has a discretion inthe matter. That discretion is judicial and 
not arbitrary, to be exercised on established principles of law. 

The section replaces section 34 of the Probiite and Admnistra- 
tion Act of 1881. It is based on the Probate Act, 1857, 20 and 21 
Vict, C. 77, Section 7o, and is ‘substantially in the same words. 
The English decisions, therefore, are authorities on the question 
under consideration. In any event, they may be relied on for 
the exercise of a sound discretion under this section. f 

But before I consider the decisions under the statute I turn 
to the earlier English decisions, for the principle on which their 
discretion was exercised before the Statute. I read -only the 
leading cases. S s l 

In King v. King (1) opposite claims were set up under 
different Wills, and a decision had been made that one Will had 

(1) (1801) 6 Ves. Tun. 172. 
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not been sufficiently proved. It was objected in "opposition to 
the motion, that the property did not appear to be in danger, 
“and the Ecclesiastical’ Court (court which used to grant probate 
of will) would appoint a receiver pendents lite, that is, an admi- 
nistrator pendente lite. Lord Eldon said, “This is almost a motion 
of course. The court goes upon this, that it will do its best to 
collect the effects. The property is in danger, in this sense, that 
it may-get into the hands of personi mao have nothing to do 
with it.” 


In Rendall. v. Rendall (n) Sir James Wigram, V. C. after 
referring to King v. King (2) said, “From this case, in which the 
tule of the Court is so clearly laid down, I pass to the late case of 
Wood v. Hitching (3), in which the same principle was acted 
upon, the chief cases upon the -subject having been referred to. 
I omit the intermediate cases, with this single observation which 
I believe will be found correct, that the proposition laid down by 
Lord Eldon, in Ring v. King (2) is unimpeached by a single decision 
or dictum. Special reasons have sometimes been relied upon for 
not appointing a Receiver, (administrator pendente lite), where 
there was no actuel representative [as in Jones v. Frost (4)], but 
these very reasons affirm the general proposition that, where there 
is no representative to. collect the assets, and there is a bonafide 
litigation respecting the title to that representation, the appoint- 
ment of a receiver, pending the litigation, is almost of course. 
Then, has Lord Cottenham impugned the rule by anything he did 
or said in Watkins v. Brent (5) or in Marr v. Littlewood (6)?” ` 


. . The learned Vice-Chanceller, after discussing the two judge 

ments of Lord Cottenham, took. the view that Lord Cottenham 
did and concluded thus, “Nor can I better conclude’ these 
observations than in the language of Lord Cottenham (Watkins v. 
Brent (5) at p. 102). ‘There is no doubt that by the rule of this 
Court, if the representation is in contest, and no person has been 
constituted executor, the Court interferes, not because of the 
~ contest, but because there is no preper person to receive the 
assets’ " sa 


o) (1841).1 Hare 152. . 

(2) (1801) 6 Ves. Tun. 172, t " 

(3) (1840) a Beav. 289. - f AN 7 

(4) (1818) 3 Madd. r, 6 ^-^ -« - J 
— (5). (1835)-14My..& Cr 97. ES 

(6) (1837) a My, & Cr. 454. us 
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The Court of Probate Act’ was passed in England inthe year 
(957. In 186s, Sir J.P. Wilde in a considered judgment in the 
case of Bellew v. Bellew (1), observed as follows : “An applica- 
‘tion was made last week for the appointment of an administrator 
pendente lite in this suit. The applicant's affidavit did not shew, 
and it was not pretended’ that it did shew, that the estate was in - 
any jeopardy or peril ; but it appeared that some of those who were 
opposing the appointment of an administrator bad applied to the 
Court of Chancery to appoint a receiver, It was argued that it was 
not necessary in the Court to shew thatthe estate was in peril, 
but that it was’ competent to either party who desiréd to have 
the management of the estate confided to some indifferent. person, 
to obtain a grant of administration pendente lite, without the consent 
of the other side.” Not only the text books, but the cases cited 
against that argument, unquestionably established the proposition 
that in the Ecclesiastical Courts administration was never granted, 
unless with the consent of all parties, or unless a case of necessity 
was made out. Has the practice of this Court been different. from 
that of the Ecclesiastical Courts? In one case since I had the 
honour of presiding here, I refused to grant administration pen- 
dente lite, on the ground that- no necessity was made ont for it. I 
have taken some pains to ascertain whether the same course was 
followed by my learnad predecessor. A case has been found in 
the Registry where the property was more within the category of 
property' in danger than the- property in this case being money 


` due in respect of freight, shares in railways and other: companies, 


household furniture and cash. Although in.that case there was 
quite as much more than there is ih this case to call for such a 
grant, and although an attempt was made with some- success to 
show that the person who then had possession- of the estate could 
not be-trusted, because he had.been convicted of an offence’ 
against the custom laws, Sir C. Cresswell refused the application 
with costs; I take it therefore that it is plain that, the practice of 
the Ecclesiastical Courts and of this Court has been- only to grant 
administration sendente lite in cases where necessity for. the grant 
is made out. -That being so, the defendant was wrong in apply- 
ing for administration pendente its, and the parties- who applied 
to the Court of Chancery fora receiver were right. It would be 
improper to depart in this case from the practice hitherto followed 
in this Court, and I therefore refuse to appoint an administrator 


pendente lite. Ihave taken some pains to ascertain whether the ` 
(1) (1865) 4 Sw, & Tr. 58 (60). 


Vou. &4.] , — Bión CÓURÉ 


rule of the Court of Chancery with regard to the appointment of 
of a receiver is wider than the rule of this Court with regard to 
the appointment of an' administrator pendente lite, and I think 
that itis. The rule of the Court of Chancery appears to be, that 
wherever there is a Jomafide suit pending, the Court will appoint 
& receiver quite irrespéctive of the condition of- the estate, or of 
the person who has the actual possession of it,on the ground 
that while the suit is pending tHere is no one legally entitled to 
‘receive or to Hold assets, or to give discharges. I wish to give 
notice that I shall in future assimilate the practice of this court 
to that of the Court of Chancery, and that I shall grant adminis- 
tration sie lite wherever the Court of Chancery would appoint 
a receiver.” 


- [have set out the observation i extenso to show how dis- 


- cretion was exercised before and after the judgment of Bellew v. 
Bellew (1). The wider rule of the Court of Chancery was from 
this time adopted in the Probate Court in the matter of appoint» 
ment of an administrator fendente lite and the discretion conferred 
under section 7o of the Court of Probate Aet was used following 
'this Rule. 

The same learned Vice Chanceller i in Horell v. Witts (2) made 
the following observation: "The rule which I laid down- in the 
case of Bellew v. Bellew (1) is not applicable to all cases. Where 
there is no -one who is /ega//y entitled to represent orto take 
possession of the deceased's property and it is requisite to bring 
actiong, or to make demands for the payment of money due to 
his estate, it is often necessary that an administrator pendente lite 
should be appoiated ; but where the deceased at the time of his 
death was in partnership with another person, the case is very 
different. The deceased and the- plaintiff were joint tenants of 
this property, it belonged to them in partnership, and if an adminis- 
trator were to be appointed, there would be -nothing for him to 
Jay his hands upon until an account of the estate has been taken 
in “Chancery.” 

These principles are established in England. There cannot 
even bea suggestion of doubt as to their correctness. In our 
court they have been followed and adopted by Sir Ashutosh 
Mookerjee, J in Brindaban v. Sureswar (3), in Bhuban Mohini 

(1) (1865) 4 Sw. & Tr, 58. 


(2) (1866) 1 P. & D. 103. 
(8) (1999) 10 C. L. T. 263. 
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v. Kiran Bala (1) and in Pramila Bala v. Sosidya (2. In 


- Brindaban v. Sureswar (3), the learned Judge after referring to 


Bellew v. Bellew (4) observed: "The court of Probate would 
grant administration fendenze Jite in all cases’ where the necessity 
for the grant is made out”, É 

- Ido not think I would be doing any ‘injustice to the parties or 
would be using my discretion in a wrong way, i I use my discre- 
tion in the light of these principles, 


The questiòn, therefore is what is necessity. What is the test ° 
for it? What are the reasons thereof ? i 

It seems -that the. necessity ariges.when there are assets to be 
collected and there i is no representative to collect them and . there ` 
isa bonafide litigation respecting the title to that representation. 


The reason of the thing seems to be this: that though a man 
makes a Will and appoints’ an executor, yet ifthe executor be ' 
under any incapacity or disability of acting as such, he during 
his incapacity, in many respects, is no executor and for that time 
it is considered as an intestacy. : 

Within the same reason is the case where upon the death of a 
man there is a litigation i in the Probate Court touching the execu- 
torship to- the déceased : since during: this contest none can act 
as executor and therefore, the Probate Court' may grant adminis- 
tration to "another, - pending this suit, which administrator -niay 
collect the effects, may sue, if necessary -it being part of his office 
to recover and getin the debts of the deceased. Such. a grant - 
is necessary to use the words of Lord Raymond C. J. in Walker 
v. Woollaston (5), “for the ease and convenience. of the subject 
which ought to be considered.” - - 


The same result followed from another point of view, namely, 
that indicated -by Sir James Wilds, in Béllew v. Bellew (4), that 
a Probate Court may grant administration pendente lite wherever 
the Court of Chancery appoints a Receiver. 63 


Itis well known that the Court of Chancery appoints a Ree 
ceiver "where the property isas it were in medio, in the enjoy- 
ment of no one, itis the common interest of ail parties that the 
Court should prevent a . scramble, and a receiver is readily 


(1) (1911) 13 C. L. J. 47. 

(2) (1923) a8 C. W. N. 576. 
(3) (1909) 10 C. L. J. 263. 

(4) (1865) 4 Sw, & Tr. 48. 

(5) (1731)a P. Wms, 576. (500). 


Vor. 8,J- E iida court. >v. 


appointed” (Kerr on Receiver gth- Edn. lat p. 6). ' During . the. com 
test touching the validity of-a will there is, as it were,-an intestacy, 
and the deceased’s property is in medio. Therefore applying 
the principle of the Court of Chancery for the appointment of a 
Receiver the Court may appoint an administrator pendente lite.. 


Ido not fora moment suggest that it is an inflexible rule that ` 


whenever there is a suit pending . touching the validity of a Will, 
it is obligatory upon the Court to appoint i an administrator pendente 
lite. We máy take the , following. illustrations, A man makes a 
Will, and appoints an executor. He dies ‘leaving rupees ‘ten lakhs 
in the Imperial Bank of India anda dwelling house in Calcutta, 
say of the value of rupees ten lakhs. "The executor named in 
the Will applies for a Probate. The will is contested. as a forgery. 


Assuming the contest to be dvna/fide, should the court appoint an. 


administrator pendente lite ?_ The answer must bé in the nega- 
tive, because here itis not necessary to collect anything pen 
ding grant of administration to the executor; .or to give discharge 
to anybody. But suppose in that case, the man, instead of leaving a 
dwelling house, left a house yielding a monthly income of Rs. 3,000 
is there a necessity 2. The answer must bein the affirmative, for 
it is the duty of the Court to do its, best to collect the assets and 
see that the persons who. pay the money get the proper dis- 
charge. - Tt is no longér necessary to show ponit Or ud to the 
estate. 

In Bhuban Mohini v. Kiran Bala (1) the case was this : : After 
the death ` of ‘the alleged testator, his nephews propounded a Will 
alleged to have been executed by the testator, the effect of which 
in substance was to leave the estate ‘to the daughter of the testator 
and practically to disinherit the widow. “Probate was granted in 
common form, Subsequently an application for revocation of 
Probate was made by the. widow, on the ground that the Will 

- was a forgery, and the grant had been obtained by fraud, The 
-District Judge revoked -the Probate. The: daughter appealed to 
this ‘Court in its appellate jurisdiction arid made an application 
for appointment of an administrator . pendente lite till the disposal 
of this appeal. -In her. petition she alleged that the widow was 
incompetent to manage the property: and that if an administrator 
pendente lite was not appointed the estate was likely to be wasted; 
These allegations were, however, repudiated on the side of the 
widow. The learned judge -at page Fo mader the following 
observations : i 


(2 (1910) 13 C. L. J. p. ^ ME 
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“The evidence on both sides makes it reasonably plain that the 
estate consists principally of valuable zemindaries and Goverment 
Securities. So far as the former are concerned, the widow as the 
heiress at law, in the event of intestacy, has got herself registered 
under Land Registration Act, and under the proyisions of that Act 
read with section 60 of the Bengal Tenancy Act, she is entitled 
to realise rent from the tenants. In so far as the Government 
Securities are concerned, the widow has offered to deposit them 
with the Collector, for the due discharge of Government demands 
in accordance with the provisions of the Revenue Sale Law. She 
is not anxious to draw the interest as it accrues due, and no harm 
is likely to result to the estate if such interest accumulates for a 
short time, There is no suggestion that any claim for sum due 
to the estate or otherwise, has to be enforced, nor is there any 
indication that the estate is liable to be sued for the enforcement 
of any claim against it. No question, therefore, arises as to any 
necessity for the due representation of the estate in any litigation. 
It was suggested on behalf of the daughter that the rents in any 
event have to be collected and matters may be mismanaged, as the 
widow is a lady of somewhat feeble intellect............ The widow 


.has, however, given an undertaking not to alienate in any manner, 


the properties belonging to the estate, and also to pay regularly 
all Government demands and to meet other necessary expenses 


sesoso$69aeosveosesve & " 


On these observations, no grant was made. It is clear that the 
Court did not think fit to appoint an administrator pendente lite, 
because the widow could legally give discharges for rent she would 
realise which she was entitled to do under the provisions of the 
Land Registration Act, read with section 6o of the Bengal Tenancy 
Act. As to the rest of the properties belonging to the estate, 
sufficient undertaking had been given for their safeguard, 


Inthiscase the learned Advocate General on behalf of the 
Executor named in the Will says that thé executor is willing 
to give undertaking for protection of the deceased's property and 
asks to be allowed to collect the rent of the estate, This sub- 
missíon, I think, is a recognition of fhe principle that there must 
be somebody clothed with the necessary authority to collect the . 
assets and give proper discharge. Without the representation 
there is nobody who can give the discharge. 


Turning to the facts of this case, I find the testator was anu old 
man who died leaving a widow, a son (who is the executor named 


Vor. &4.] i HIGH COURT. ` 


in the Will) and two ‘grandsons by a | predeceased son who are 
opposing the grant, : 


. The estate is considerable. It is admitted on behalf of the 
executor that the monthly rent realised is Rs. 3,500; that a sum 
of about r,16coo is due from the Government ; on this basis the 
value of the estate would be about Rupees ten lacs ; that there 
are decrees outstanding in favour of the estate, though it is said 
they are barred by limitation, There are Government Promis- 
sory Notes belonging to the estate which the executor says have all 
. matured. 5 ] ] 


Iam not ina position to say now whether the decrees Bre 
barred by limitation or not. They may be or may not be. But 
the fact remains that there are decrees which if not barred, are to 
‘be realised. I am not in a position to say whether the Govern- 
ment Promissory Notes have matured. These matters require 
investigation. In any event, the rent must be realised. The tenant 
must be given proper discharge. 

It appears from an account sent by the executor to the appli 
cants pursuant to an order of this Court that between March and 
December, 1948, he realised or could realise about Rs. 11,coo and 
spent about Rs. 41,coo from the estate. ^ The differnce it is alleged 
represents money advanced by the executor to the estate. 


It follows, ‘therefore, that though there are monies belonging 
to the estate which may be realised, that have not been realised 
for some reason or -other and the executor "himself, if it is true, 


advanced money for the purpose of the estate. I find also that ' 


there are twelve suits pending in this Court and as’ many proceed- 
ings pending before the Land Acquisition Collector: 


In this case I have not the slightest doubt that me PE is 
‘a bona fide one. ` : : 

To sum up, therefore, I find that the estate is of- cónsiderable 
value, there are various suits pending concerning, the estate, there 
are assets to be realised and there is, no: one legally entitled to 
receive or to hold the assets or to give discharges, 


Further in this case the parties are uncle and nephews. They 
have got ample funds ‘at their commands, The -suit threatens 
to be a protracted one. The nearer the blood, the more keen is 
the fight. : WP VER ME 

In these circumstances, I think necessity for appointment of an 
nc ministrator fendende lite has been made out. - 
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_ But it is contended on behalf of the executor named in the 
Will that in partition suit pending in this Court between the 


. Parties, Sina, J. in May last year, did not appoint a receiver, 


and therefore this Court should. not appoint an administrator 
pendents lite. x EN 

The answer is two-fold : The question in England arose whe- 
ther an application for a receiver will lie pending a suit touching 
Probate or Administration. In several suits the Chancery Division 


- refused to entertain an application for a receiver: Z» res Ivory (1); 
^ Hitchen v. Birks (2). Recently however the Chancery Division 


though appointed a receiver pending a suit in the Probate Division, 
expressed its opinion that it would be better to apply, where 
possible, to the Probate Division : Jn re: Oakes (3). Perhaps that 
may be the reason why Sinka, J. did not appoint a receiver in the ^ 
partition suit. | . 2 . 
Further, even if in the partition suit a receiver was appointed l 
that would not be a barto the appointment of an administrator 
pendente lite, “The Court will appoint an administrator pendente 
life, if it is just and proper so to do, though a receiver may have 
been appointed by the Chancery Division in a suit pending between 
the same parties and affecting the same properties as the testa- 
mentary or administration suit" Williams on Executor, rath Edn. 


(P3534. m j . 


It was next contended that the court will not appoint an 
administrator " pendente dite where there is a person, named in the 
Wil as executor. But that principle applies where the appoint- 
ment is not questioned. Mortimer v. Paull (4). - . 


Therefore, I think I should 'appoint an administrator pendente i 
lite, B 

Learned counsel on behalf ‘of the executor finally says that if 
a temporary grant is made at all, the executor should be appointed 
administrator pendente lile. The executor expressed his willing- . 
ness to work without any remunerátion and give undertakings. to 
the court for ensuring the safety of the estate. The offer is very 
attractive for it reduces the costs of administration. 


But the general rule is that. a pu unconnected with the 


` (1) (1878) ro Ch. D. 372. ^ 
(2) (1870) 10 Eq. 471. 

; (3) [1917] 1 Ch. 23% . -> ; Ts 
(4) (1870) L, R, 2 P. & D, 85. Es 
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Suit is the most proper person to be appointed administrator 
“pendente lite. A party to the suit is not, as a rule, appointed, 


unless all other parties consent, though where circumstances - 


make it desirable, the court may appoint a party in the absence of 
such consent. ` (Zristram & Coote's Probate Practice, 19th Edition 
at p. 436). f . 3 

In. this case, the, parties do not consent to-the executor’s 
appointment as administrator pendénte lite. 

Very serious allegations have been made agait him attacking 
his integrity and honesty. 

- It is alleged that the executor cpnspired- with. other persons 
and has fabricated the Will. Counsel- for the applicants have 
drawn my attention to certain features of the case to establish that 
the Will is a fabricated one. - i - 

At this moment I dò not express any opinion whatsoever on 
the genuineness or otherwise of the Will. I heard the criticisms 
on the Will with a view to ascertain’ whether there is a bonafide 

litigation touching the validity of the Will. i 

It is alleged that the executor, taking advantage of the testa- 
‘tors ` physical disability and loss of eye-sight, induced him to 
convert his personal account into a joint account in the names of 
the testator, his widow, the executor and his wife ; and that the 
executor has since the death of the’ testator been operating the 
account. It is also alleged that the executor has removed and 
secreted cash, jewellery, and other moveables and the books of 
account of the estate with a view to deprive the applicants of 
their just rights in the estate. It is further alleged that the executor 
is acting adversely to the interest of the applicants and when they 
sought to get an order for an inventory of the assets of the estate, 
the executor strenuously opposed the application. It is also 
allged that the executor is doing away with the, Government 
Promissory Notes belonging to the estate. `- 

The executor has given explanation as to the conversion of the 
testator’s account into the joint accodnt- ; he-has given explanation 
for the Government Promissory Notes; I. have nothing to do 

with those explanations at this stage. I do not fora moment 
say or suggest that the charges made against the executor are true. 
They may be true or may, not be true. 

I also note that the widow of the testator supports the executor 
in his opposition and sàys that if at all an appointment is made 
the executor named i in the Will should be appointed, that is to say, 
persons representing two-third share of the estate oppose the 
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application for a grant of administration fendente lite and say that 
if an administration pending litigation is at all granted, the executor 
named in the Will should be appointed. : 


I do not think, I should be exercising my discretion properly 
if in the face of the charges made against the executor named 
in the Will, I appoint him administrator pendente life. The 
administrator pendente Hite should be like a receiver, an impartial 
person, and I venture to think that an executor, who is so mixed 
up in the case as this executor is, should not be. appointed the 
administrator pendente lite. 


It is the duty of the Court fo see that the estate is not sub- 
jected to unnecessary costs of administration. 


I believe that it would be possible to find a gentleman of 
undoubted probity and impartiality who would be willing to take 
up the office of the administrator pendente lite on-a fixed monthly 
remuneration. In the Chanchal Raj Will case, Khundkar, J. 
appointed a member of the Bar to that office on a monthly remu- 
neration. I can do that in this case if, the parties consent. 
The remuneration would be a trifling sum in comparision with the 
value of the estate, and ultimately a lot of costs would be saved. 
For I am sure, if I appoint the executor named in the Will as 
administrator pendente lite, there would be constant wrangle and 
innumerable proceedings in Court objecting to the administration 
of the executor. 


I therefore, appoint at present the Administrator General of 
Bengal as administrator perdente lite, but if before the drawing up 
of the order the parties agree to a name, I shall be only glad to 
appoint him. But I Say this, such an appointment by consent 
will not in any way prejudice the right of any party to appeal. from 
this order. 


Costs in the cause. 
Messrs. A. K. Rudra &* Co.: Solicitors for the Defendant 
Petitioner. Sy 


Messrs. P. N. Mullick & Co. and J. C. Ghose: Solicitors’ for 
the Plaintiff Opposite Party. 


"4 


S. Cy Administrator pendente life appointed, 


» 
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^ Bofors Mr. Justice N. C. Chatterjee. 
BABULAL DHANDHANIA, ` 


v. 


' GAUTTAM & CO.* 


Arbitration —Amard made in favour of an unregistered Firm—Section 69 of 
the Partnership Act—Consiruction. of—Unregistered Firm, if can go 
to reference to Arbitration —Meaning of the word “proceeding” —Appli- 
cation to set aside an Award, 


-On.gth March, 1948, the Respondent Firm bought from the Petitioner 
2000 Mds. of Linseed Oil at the rate of Rs 36 per Md. Tho Petitioner 
failed to supply the goods in time anda dispute arose between the parties 
and under the terms of the Contract, the dispute was referred to the Arbi- 
tration of the Bengal Chamber of Commerce and an award was made against 
the Petitioner fora sum of Rs. 18,480-8-9, together with interest and costs 
as mentioned therein, On the 8th April, 1949, the Petitioner put in an 
application for setting aside the Award, The ground on which the peti» 
tioner seeks to set aside the Award,is that the Respondent is not a Registered 
Firm and in any event, was not registered under the. Indian Partnership 
Act at the material time. Question arose whether the reference to Arbitra- 
tion in this case meant a *'proceeding" to enforce a right arising from 
the contract within the meaning of section 69 (3) of the Partnership Act. 

Held : (i) That section 69 of the Partnership Act does not preclude a 
reference to an Arbitration, (ii) That the word ‘‘proceeding” under Seo. 69(3) 


of the Partnership Act, does not cover a reference to. the arbitration aliunde - 


the Court.” A word like "proceeding" may have several or different meanings 
,and its exact meaning can be determined by its association with other 
words. «- - 

Satish Chandra Chakrobarty v. P. N, Das & Co. (1), Hood Barrs v. 
Cathcart (a) and Sharpington v. ‘Fulham Guardians (3) referred to. 
=  Samal Usmal Kachi v. Firm Umar Haji Karim Shop (4) Chabba Lal v. 
Kallu Lal (5) and E. D. Sassoon & Co. v. Ramdutt Ramkissen Das (6) 
- discussed, 

Application by Babulal Dhandbania for eing aside an award. 

The material facts will appear from the judgment. 

Mr. K. K. Basu for the Petitioner. i 

Mr. R. S. Bachawat with Mr. S. Das for the Opposite Party. 


*Jn re, arbitration. between Babulal Dhandhania and Gauttam & Co, 
(Original Civil Suit No. 141 of 1949.) 

(1) (1937) I. L..R. 16 Pat, 742; A. ie R. (1938) Pat, 231. 

(a) (1894) 3 Ch. D. 376. 

(3)'[1904] 2 Ch. D. 449 ; 73 L. J: 777. : 

(4) [1943] I. L. R. Nag. 540 ; A. I. R, [1943] Nag. 175. 

(5) (1946) L. R. 731. A. 52. 

(6) (1922) L; R. 49 I. A. 366 i; I. L, R. $0 Cale. m 
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The judgment of the Court was.as follows :— 

N. C. Chatterjee, J. :—This is an application by the peti- 
tioner Babulal Dhandhania for setting. aside an Award made by 
the Bengal Chamber of Commerce dated April 8, 1949. 

On March 9, 1948 the- respondent Gauttam & Co. brought 
from the petitioner 2,000 maunds of linseed oil at Rs. 36 per 


‘maund, The terms of the contract will appear froma Bought 


Note No. 2957; a copy of which is annexed -to the petition. f 


There wasa clause that any dispute regarding the contract 
was to be settled by arbitration of' the Bengal Chamber of Com- 
merce in Calcutta. The petitioner failed to deliver the ` goods in 
time and it is alleged by thé respondent that at the request of] the 
petitioner the‘ time for delivery was extended from time. to time 
till July ar, 1948. 

The petitioner delivered càrtain quantities but failed to deliver 
about 1056 maunds. The time for delivery was further extended 
till August 25, 1948. Yet the petitioner failed and neglected to 
give delivery. According to the petitioner there was a frustration 
of the contract. But the respondent alleged that the real reason 
for non-delivery was thatthe market had gone against the peti- 
tioner and he wanted to avoid delivery. 


On October ` 19,1948, the respondent referred the disputes to ' 
the arbitration of the Béngal Chamber of Commeree. An award 
was made on April 8, 1949 by that Chamber which was filed in 
Court on July 9, 1949. Uader the award the petitioner > who 
carried on business under the name and:style of- Jhowla-Prosad 
Babulal was directed to pay to the respondent Gauttam & Co. a 
sum of Rs.18,480-8-9 together with interest and costs as men- 
tioned therein. : 

The ground on which the petitioner pum to set aside the 
award is that the respoudent is nota registered-firm and in any 
event was not registered under the Indian Partnership Act atthe . 
material time. The letter dated May. 6, 1949, from the Registrar 
of Firms addressed to the petitioners attorney shows that Gauttam 
& Co. was not registered in the office of the Reg istrar under the 
Partnership Act. 

Learned counsel for. the petitioner Mr. K.. K, Basu, has 
contended that the effect of non-registration i is fatal to 'the validity 
ofthe reference and the award. His argument is based on sec- 
tion €9 of the Indian Partnership Act. The relevant portion of 
that section is set out below. 
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"69, (1) No suit to enforce a right arising from a contract 
or conferred by this Act shall be instituted in any court by or 
on behalf of any person suing asa partnerin a firm against the 
firm or any person alleged to be or to have been a partner in 


the firm unless the firm is registered and the person suing, 


is or has been shown in the Register of Firms as a partner in 
the firm, — i 

(2) No suit to enforce a ‘right arising from : acontract shail be 
instituted in any court by or on behalf of a firm against’ any 
third party unless the firm is registered and the persons suing 
are or have been shown in the Register of Firms as -partners in 
in the firm, 

(3) The provisions of aub-sections (1) and (2) shall apply 
also to a claim of a set-off or other proceedings to' enforce a right 
arising from a contract, but shall not affect 

(a) the enforcement of any right to sue for the dissolution 
^ of a firm or for accounts of a dissolved firm, or any jd or power 
to realise the property of a dissolved firm, or | ` 

(b) the powers of an official assignee, receiver or w under 
the Presidency-towns Insolvency Act, 1909, or the Provincial 
Insolvency, Act, 1920, to realise the property of an insolvent 
partner." . s t 

Mr. Basu contends that the reference to arbitration to the 
Bengal Chamber of Commerce constitutes a “proceeding to 
enforce a right arising from a contract" under section ‘9{3) of 
the r'artnership Act. According to him the effect of sub-sec- 
tions (1), (2) and (3) of section 69 properly read is that no suit 
or proceeding to enforce a right arising from a contract shall be 


instituted in any Court or before any arbitrator by a firm unless. 


‘that firm is registered under the Partnership Act. . . 

No authority has been cited by Mr. Basu im "support of. his 
contention. In the affidavit in opposition filed by the respondent 
it is pointed ‘out that Gauttam & Co. is a registered firm and it was 
registered. under the Partnership Act on June. r, 1949 and this 
appears from a copy of the certificate of the Registrar annexed to 
the affidavit of à partner of the said firm. Bat Mr. Basu contends 
that on the date the reference was made, which was admittedly 
October 19, 1948, the firm was not registered and therefore, the 
reference to arbitration was bad and the: arbitrators bad no autho- 
rity to decide the alleged disputes referred to them. , He argues 
that ‘the reference to the Bengal Chamber of Comniórce means 


the enforcement of an arbitration agreement between the parties ' 


tdt 
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: EN Rig C$. to arbitration in this case meant a. proceeding to enforce a right 
Deae. E arising from a contract within the meaning of section 69 (3). of the 
—— >- Partnership Act. : ‘ : 
" Section 69 contains one of the most vital ‘provisions introduced 
by the -Partnership:-Act of 1932.- It was suggested in some - 
z l quarters that it was desirable to- make the registration of a firm 
compulsory -, but ‘that suggestion- was not acceded to. Yet the 
practical effect of section 6g is to. make the registration of a firm 
compulsory. That section . forbids -the institution of certain puits 
in respect of a partnership. which has not .been registered under 
the Act. ] 


"Under sub-section- G) a partner cannot. institute a ‘suit to 
enforce a rigbt arising from a contract or conferred .by the 
Act against the firm or bis co-partners unless . a firm is 
registered. - £ ane x 2. 

Sub-section (2) lays down that à firm which hás not been regis- 
D. tered shall not be competent ‘to institute a suit against any third 

party to enforce a right arising out of a contract until the, registra- 


tion of the firm is effected. ~ - f -s 


Sub-section. (3) extends the provision’ of sub-sections (1) and (2) 
to: a claim of set-off or other proceedings to enforce a right arising 
fromí& contract. But it introduces exceptions in case of suits for 

' fhe- dissolution of the firm or for accounts of a ‘dissolved firm and 
preserves the power of an- Official: Aspnes under the Insolvency 
Acts: Mie % i 5 

Sub-section (2) bars suits by an | unregistered firm for the -feco- 

very of damages for non-delivery of goods. Obviously if a firm 
iš sued as a defendant and then if.it wants to claim a set-off for 

such damage then the firm must be registered otherwise the claim - 
- would be incompetent. : 


The question is : Can the bar be extended to the case: of an 
unregistered firm which claims reference to arbitration under an 
arbitration clause in a contract between the parties ? lam assured 
that there is no authority directly on the point. In Jamal Usmal 
Kachi v. Firm Umar Haji Karim Shop (1), the learned Judges held 
that section 69 (3) of, the Partnership -Act has no ppueavon: to the 


us (1) [1943] L L.R. Nag. 540; A L l Ra [1943] Nag. 175. = 


Vor, 84.) ‘ HIGH COURT. 


execution of a decree. They held t that the words “other proceed- 
ings to enforce a right arising from a contract” are to be taken as 
sui generis of a claim of set-off. Sub-sections (1) and (2) relate to 
* the right of bringing a suit and the opening words of sub-section (3) 
relate to the right of setting-up a defence and have no relation to 
the entirely different question `of a claim to enforce the execution 
ofa decree, A claim of set-off can be a partial defence to a suit 
and such a claim arising out of a contract may bé set up in defence 
to negative the right of suit altogether, and it is these claims in 
defence which are placed tinder the same disabilities as the right 
to bring a suit at all in so far as unregistered firms are concerned. 
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— 


Sub-section (3) of section 69 has therefore no application in the 


execution of decrees, whether consent decrees or decrees after 
contest. I have to point out that such elaborate discussions were 
not needed because in section 69 (4) it is clearly. provided that 
section 69 shall not apply to any proceeding in execution. 
Another case cited is Satish Chandra Chakrobarty v. P. N. Das 
e Co. (1\ Objection was taken to the enforceability of an award 
in favour, of an unregistered firm under section 69 (1) of the 
Partnership Act. It was held that there was no illegality on the 
face of the award within clause (c) of paragraph 14 of the and 
schedule to the Code. No argument was advanced on the basis of 
section 69(3) of the Partnership Act. 


In my view the word ‘proceeding’ in section 69(3) means some- 
thing in the nature of a suit, that isa proceeding which is insti- 
tuted or initiated in a Court. Mr. Bachawat, learned counsel, for 
the respondent -has drawn my attention to Hood Barrs v. Cathcart 
(2. In tbat case the words "action or proceeding instituted” in 
section a-of the, Married Women's Property Act, 1893, were held 
to mean some action, or proceeding in the nature of an action, 
initiated by a married woman as a plaintiff, and do not include a 
motion or step taken by a married woman in an action in which she 
is. defendant. Davey, L. J. observed as follows :— 

"It must be borne in mind that an appeal is in reality in the 
nature- of a defence by the person against whom an order has 
been made. Now, I take it that the words ‘action or proceeding’. 
must mean some action, or some proceedings in the nature of an 
action ; that is to say, a proceeding in which a Xs is initiated ; and: 
it appears to me that ‘instituted’ would be an inapt word for any 


a) (1937) L Li R. 16 Pat, 742; A. L R. [1938] Pat. 231. 
(2) [1894] 3 Ch. D. nee 
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I have 
never myself heard of an appeal being. instituted and I do not 


- suppose any one ever heard of such an expression being applied to . 


an appeal; -whereas ‘instituted’ is an apt word for the commence- 
ment Of a suit, and I think the use. of the words ‘from time to time’ 
points out what is meant.” D 


^ = 

In Sharpington v. Fulham Guardians (1), it was held thata 
demand for a reference to arbitration under an arbitration clause 
in a building contract in respect of an alleged breach of that con- 
tract by the guardians of.a union was not à commencement of 
proceedings within the meaning of section 4 of the Poor Law 
(payment of debts) Act; 1859, and a claim for damages for breach 
of such a contract did not constitute “a debt, claim or demand 
lawfully incurred or become due" within the meaning of section 1 of 
that Act until the amount of the damage had been ascertained 
either -by the award of an arbitrator or in some other manner 
provided by law. 


Stroud in his Judicial Dictionary, Supplementary Volume, 1931 
Edition, at page 728, cites this case as authority for the propo- 
sition thata claim or demand for arbitration under a contract 
is nota “proceeding” within section 4 of the Poor Law Act of 
1859. : 

On the authority of Chhadda Lal v. Kali Lal ae Mr. 
Bachawat contends that the petitioner cannot set up the alleged 
illegality or invalidity of the reference on an application to set aside. 
an award. With considerable cogency Mr. Basu points out that 
in that case the application ‘was made under paragraph or 
section 13 of the 2nd schedule to the Code of Civil Procedure. 
which applies to an award made as the result of an order of 
reference in a suit. The Judicial Committee had to construe 
the words ‘being otherwise invalid’ in section 15. But their 
Lordships pointed out^that by way of contrast the language of 
section ar of the and schedule may be‘noted. Sir John Beaumont 
observed :— 


“That section 21 empowers the Court to pronounce judgment 
according to an award made on a reference oat of Court, and the 
opening words require the Court to be satisfied that the matter has 
been referred to arbitration. There are no such words in Sec. 16”. . 
Section 21 dealt with the filing and enforcement of an award on a 


(1) [1904] 2 Ch. D. 449 ; 73 L. J. 777. RM PERCY 
(2) (1946) L. R. 73 I. A. 52. S nonpa 
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` reference without the jntarvedtion’ of Court. and. in such à case 
the Court must be satisfied that there was a valid reference to 
„Arbitration, It is urged by Mr. Basu that the Privy Council judg- 
ment is an authority only for the proposition that when a reference 
has been made by an order of Court ina suit the validity of the 
award cannot “be questioned on an application for setting aside 
the award. Really such reference . „by ‘Court presupposes a^ valid 
agreement for -arbitration -judicially recognised .as binding on 
the parties. wae ge E ee 
My attention hes been drawn to Æ. D. Sassoon, & Co. v. Ram- 
duit Ramkissendas (1). The Judicial Committee held that where an 
award is objected to on the ground of want of jurisdiction in the 
arbitrator, a suit can be instituted: and algo an application can be 
filed under section 14 of the Indian Arbitration Act, 1899 for 
setting aside the award. How. far. the present Arbitration Act, 
1940 reproduces the old law i isa debatable point, ..7 


I would allow Mr, Basu to urge his point and to treat it as an 
application under section 33 ‘of the Arbitration Act and if necessary, 
I would have allowed an amendment of the petition. 


On the merits the question raised is one of the proper construc- 
tlon of section 69 of'the Partnership Act, Under sub-section (3) 
the provisions of sub-sections (1) and (2) shall ‘apply also to pro- 
ceedings. to enforce a right arising from a contract, Let us assume 
"that.a reference to arbitration is a Proceeding to enforce-a right 

within sub-section (3). . Yet the question is: What is the penalty 
or disqualification | created or imposed by-sub-sections (t) and (2)? 
These Sub-sections. merely. bar the institution of. certain suits in 
any. Court, Therefore applying the- provisions in- - those 'sub- 
sections to -a-case covered by sub-section (3), the- penalty or 
-disqualification that the non-registration of a firm entails is-that it is 
debarred from instituting procééedings in any Court. In my view 
section 69 of the Partnership Act does ` hot preclude a reference to 
an arbitrator without the intervention of a Court and the word 
‘proceeding” in section 69(3) -does not cover a reference to arbitra- 
tion aliunde the Court. .- - | 4 

A word like. ‘proceeding’ may bavo: several or . different mean- 
ings and its exact - meaning can ‘be determined by its association 
with other words, The language iised ` is not: "very clear and in 
cage of any doubt or. obscurity the right of ` a person under a valid 
and binding contract” to resort toa private forum for. the deter- 


Gj (1922) L R. 49 L'A. 366; L L R, $0 Calc. IN 
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Cmn, mination of his disputes should not be taken away and a.new 
1949. obligation or penalty ought not to be imposed on him so as to 


Babulal Dhandhanla bar the exercise of his right in the absence of explicit language 





Gs iut. arm & Co, in the statute compelling the court to decide against such reference 
to arbitration. i s 
Chatterjer F. AA D EO : 
The application fails and is dismissed with costs. 
Mr. P. C. Chunders Solicitor for the Petitioner. 
~ Mr. B. N. Bose + Solicitor for the Opposite Party. 
- 8. K. R. C. Application dismissed with costs. 
: PRIVY COUNCIL. 
ee Viscount Simon, Lord Oaksey, Lora Mac Dermott, 
Sir Madhavan Nair and Sir John Beaumont. —~ 
P. C. : BHUBONI SAHU . 
1949. . oD 
February, H 14, 15, 17. THE KING. 3 
March, 30. - st ` 
T ] [ON _APPEAL FROM THE HiGH Court or PATNA], 


Criminal trial—Evidence of am accomplice—Law in India same as im 
England:-Statement by -approver under section 164 of Codé of Crimi- 
\ -~ - mal Procedure; if can be used as substantive evidence of facts stated and 
if amounts to corroboration in material particulars—Accomplice, if can 
corroborate himself—Evidence of approver before Committing Magistrate 
` different from that before the Sessions Court, which to be preferred and 
why—Unwillingness of the female members of the family of accused 
towards police investigations—Adverse inference, if to be made—Finding 
- + of articles of the murdered man, if implicates the accused in crime or 
affords corroboration of evidence of approver—Indian Evidence Act 
(I of 1873), section 30—Evidence of approver—Confession of a co- 
accused, if “evidence” under section 3—Confession of co-accused, if can. 
be made foundation of conviction—Retraction of confession—Weight to 
be attached to it—Conviction founded upon the evidence of an accomplice 
supported only by the confession of a co-accused—Saction 133 of Evidence 
m - Act—Rule o; prudence—Danger af accomplice evidence—Imfplication of 
- ee man who are his enemies, by the approver—DificuNies of produc 
tion of cogent evidence of alibi in Indian villagcs—Safeguard ee the 

„rish of condemning the innocent. 


Even before the passing of the Indlan Evidence Act, 1872, the law relating 
- to accomplice evidence was the: same in India as in England, Thereafter, read- 


Vor. ped E : PRIVY c COUNCIL. 
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s the Courts in India have held that whilst itis not legal to accept upon - 
the uncorroborated evidence of an accomplice unless it 1s-.cocroborated, 
it Is a rule of prudence so universally followed as to amount almost 
to'a rule of law that it is unsafe to act upon “the évidence of an. accom- 
plice unless it is corroborated in material respects 80 as to implicate the 
accused; and further that the evidence of one accomplice cannot be used. 
to corroborate the evidence of another accomplice. The law in India, 
therefore, is substantially the same on the subject ‘as the law in England, 


though. the rule of prudence may-be said to bs based upoa the laterpretation ` 


placed by the Courts on the phrase “corroborated in material ‘Particulars * 
in Illustration B to section 114. : 


` RoveHlaMe Buksh (1) referred to^ © 507 


"K stitement "aad under seotion 164 of the Code of. Crimiaal Procedure 
cai never be used as substantive evidence of the facts ‘stated, but it can be 
used to support ‘or’ challenge evidence given in Court i the person who made 
the statement, uu * 


The statement made by the approver kinder section a plainly. Pur. not 


amount to. the corroboration in material particulars which the Courts require 
‘in gelation to- the evidence of an accomplice, 


Aa ‘accomplice cannot corroborate himself ; n ‘aiated evidence dea not lose . 


its taint by repetition. af : A e P 


` But in considering whether the evidence of the'a approver dies before the `- 

Committing Magistrate was to be preferred to that which-he gave in Sessions 

. Court, the Court was entitled to have regard to the fact that very -soon after 

the occurrence he*had made a statement in the same senso as.the evidenco 
which he gave before the Committing Magistrate, —  -- ... 


- Apart from the suspicion which always attaches to the evidence of an ` 


accomplice it would be plainly unsafe to rely implicitly o on the evidence of a 
man_ who had deposed. on cath to two different stories, ==. - 


The unwillingness ‘of the mother o^ the accused appellant to” ‘produce the 
Khantibadi, the instrument for cutting grass with which-the victin was 
alleged bythe approver to’ have -beén murdered;- is "ee accord: "with the ^ 
uncooperative ‘attitude which” agriculturists, and - particularly female 
members of the family,- usually - display towards - police’ investigations, 
Neither. the finding of the piece of cloth of the murdered man alleged: by 

` the approver to have been thrown into a bush nor the prodiction of the- 

Khantibadi tends the accused (appellant) in the-crime, nor affords such 

corroboration of the evidence of the approver as the rule of prudence 
quires.” - Tl 0l) J X 3 rop ee HS 


Sectlon 30, of the Evidence Act seems to'be based on the-view that an 


admission by ‘an accused person of his own guilt affords some-sort of sanction 
In support of the truth ot his confession” against’, others as well, às .himself, 
But ‘a confession of. a co-accused is obviously evidence of a very weak-type. 
It does not indeed come within the definition of "evidence" contained Ín 


(1) (1869) 5 Suh W. R, (Cr.) 80. 
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section 3 of the Evidence Act. It is not required to be given on oath, noc 


in the presénce of the accused, it cannot be tested by cross-examinatiori, It is AN 
of a/much weaker type of evidence than the evidence of ane approver | which 


is not subject to any of those infirmities, i : 
The confession of a co-accnsed can be used oxi in aon ot. other. 


evidence and cannot be made the foundation of a conviction, sd & 


n "The retraction Of a oonfession by an accused isa common pheaomanba 
in India. - The weight to be attached to it must depend upon whether the- 


the Court thinks that it was induced by the consideration that the confession : 


was -untrue or by realisation that it had failed to secure the benefits the bah 
of which inspired it, - Badan ve TA ae en 
Though a conviction founded upon the vidéos of ‘an ‘accomplice ~ 
supported only by the confession of a co-accused is Justified in law under 
section 133 of the Evidence Act and though the coincidence of a number of 
confessions of co-acoused all implicating the particular accused given indepen-._ 


dently; and without any ‘opportunity of previous concert, might be. entitled : 


to great weight, yet the Courts should be slow to depart from the rule of - 
prudence, based on long experience, which Feu. some independant evi- 
denos; implicatiifg the particular accused, 


T In ve: ‘Rajagopal (1) referred fo, : 


The danger of acting upon accomplice evidence is not merely that ‘the 


accomplice 1s on his’ own admission a man of bad character who took part . 
in the offence and afterwards to save himself betrayed: his former associates, 
and who has placed himself in a position in which he can hardly fail to have _ 
a strong bias in favour of the prosecution, the real danger is that he is telling .' 
-a story which in-its general outline.is true and it is easy for him to work 
into the story matter which is untrue, He may implicate ten péople ` in an’ 
offence and the story may be true in all its details to eight of them but - 
untrue as to the other two, whose names have been introduced because thoy 
are enemies ot the approver. z PORTA - De. I 


An Indian village is seldom in a position. to Prodi cogent evidence ot i 


alibi, If he is charged of having taken part in a crime on a particular night 


when he was in fact asleep in his hut or guarding his crops, he can. only "ms " 


as a rule, on the evidence of his wife, members of his family of friends to- = 
support his story and: their evidence is interested and not likely to carry ^ 
weight, The only real safeguard against the risk of condemning the innocent ' 


with the guilty lies in insisting upon, independent evidence which in some i 


‘measure implicates the accused, =~ . E SUP e 
-Ambica Charan Roy v v. Emperor (a) referred ix^ 


 Püj Council Appeal No, 39 of 1948 from the jdguen o of the: 
High Court at Patna, dated the 19th September, 1947. dem 


The facts of the case will appear from the judgment. ^ < rs 
Messrs. Pritt, Z. C and Subba Row for tho Appellant, ` CPU 


PLi L L. RO Mad 308, 0020077000002 s 


ta) (1930) 35 C. W. N, 1270. - | : 


1 
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Str Valentine Holmes, K. C. and Mr. Handoo for the Ros- 
pondent. - ] 


€. A. Y. 
Viscount Simon said that their Lordships would humbly 


advise His Majesty that the appeal should be alowed: and that 
: they would state their reasons later. 


` Their Lordship's judgment was delivered b» . : 
` Sir John Beaumont. :—This is an appeal by special TN 


from the judgment.and order of the High Court of judicature at | 


Patna dated the roth September, 1947; dismissing an appeal 


against the judgment and order of the Court of the Sessions Judge.. 


of Ganjam-Puri dated the 23rd July, 1947, whereby the Appellant 
was convicted of the offence of the murder under section 302-34 
of the Indian Penal Code and sentenced to death. At the con- 


clusion of the arguments their Lordships announced. that they: 


would humbly advise His Majesty that the appeal be allowed 
and would state their reasons later, This they now proceed 
todo. 


Jt is not in dispute that on the rrth October, 1946, one Kalia. 


Bebara was ‘brutally murdered at a place between Berhampur, 
where he lived and carried on business asa jutka driver, and 
Golantra, to which he was driving with passengers in his jutka, 
It is unnecessary to refer to the details of the murder ; ; though it 
may be noted that the motive attributed to the Appellant was that 
he is a relation of Accused Nos. rand a who are said to have 
been on terms of enmity with the deceased, but both of whom 
were acquitted of the murder. Eight persons were charged with 


the offence and tried by the Sessions Judge of Ganjam-Puri. The. 
learned Judge convicted six of the accused including the Appellant, ` 


who was accused No. 7, and one Trinath, who was accused No. 5. 
The six eonvicted persons appealed to the High Court at Patna, 


Two of the appeals were allowed, but the other appeals, | 


including those of the, Appellant and Trinath, were dismissed, 
. Thé only question which arises on this appeal is whether there 
was évidence upon which. the P MDRSHABE. could be properly 
convicted. ` 


"The evidénce against the Appellant consisted of (a) the evi- ` 
dence of Kholli Behara who had taken part inthe murder and — 
had become an approver ; (b) the confession of Trinath recorded f 
under .section 164` of- the Code of Criminal Procedure which ` 


implicated both himself and the Appellant in-the, murder, but 
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which was retracted iu the Sissis Court ; ; and (o ihe recovery - E 


of & loin cloth identified as the one which the deceased was 
wearing when he was assaulted, and a Khantibadi or instrument 


for- cutting grass, 
Appellant. : 


in. ‘circumstances Ue s 


to. mpiieite; the 


The law in India relating to thè evidence of. accomplices: stands 
thus :—Even before- the. passing” of the Indian Evidence Act, 


1872, it had been held by a Full Bench -of . the High Court of C l 


Calcutta in R. v. Blakes. Buksh. (1).. that. the law relating to 


accomplice evidence was the same in India as in England.. Then - 
came the Indian Evidence-Act which by section 133 enacts that | 


"An accomplice shall be competent witness against an accused | 


person ; arid a conviction is not illegal merely because it proceeds - 
. upon the uncorroborated testimony. of an accomplice”. ` Illustra- - 
tion (B) to section r14 of the Evidence Act,- however, provides i 


that “The Court may presume that. an accomplice is unworthy 


of credit unless he is corroborated ; in material particulars”, - 
ing these-two enactments together the Courts in India have held. © 


Read-.. 


that whilst it is not illegal to act upon the uncorroboratéd evidence 


of an ‘accomplice itis ‘a rulé of prudence 80 “universally. followed - = 
as to amount "almost to arvle of law that it is-unsafe to act upon - $ 
the evidence of an accomplice unless it.is corroborated . in material - ^ 


respects so as to implicate the’ accused ; and further . that.. the e . 


evidence of one accomplice cannot be used to. corroborate, the .. 


evidence of another accomplice. The law in- India, therefore, - 
is substaritially the same on the stidject as the law in. England, . 


: thoügh the rule of prudence. may-be said to be based. upon.the 


interpretation placed by the, "Courts on the phrase "corroborated ` 
in material” particulars” 1 in illustration: B to. section A, 


The approver in the present” case was~a ian aged “abont” 


twenty. He was arrested on. the rath October, 1946, the-day ^ 
after. the offence, and on the 14th October was-sent by the Police: 
toa Magistrate, who was called asa witness at the trial, and who - 


on 15th. October recorded a statement. of. the-approver „under Bec- - 
z tion 164. of the Code, of Criminal Procedure. 
: thé approver described- the murder, and alleged in effect Wdhathe-c- 
- and Trinath had been engaged byi the Appellant to assist "in tlie 
murder, which they, did ; that-in.the ‘struggle the cloth of: the: ` 


In this- statement - 


murdered man became untied and .the Appellant - threw itover: 


E" bush. On the 17th February," 1947, the. ? approver, ns been 2 
i) (1866) -§ Suth, W.- R (Cr) 86. D 


Vor. 84.] - PRIVY COUNCIL. .- -IET 


_ tendered a pardon, gave -evidence before the Committing Magis- P 
trate. His evidence followed the general lines of his statement 1949, 


made under section 164 but added some further details. In- parti- Bhuboni Sahu 


, cular he said that the Appellant gave him a Khantibadi which he, The King. 
the approver, subsequently gave to Trinath who handed it over, at = 
aWtwont. 
the Appellant's house. The approver. also alleged that the Str Ven 


Appellant gave to each of them, himself and Trinath, a sum of ' 
„Re. 25. Presumably as remuneration of the part they had taken in 
the murder. “On the 8th July,-1947, the approver gave evidence 
in the , Sessions Court, His evidence was” that he knew nothing 

- about the murder, and he denied all the “facts to which he had 
deposed before the Committing Magistrate.* ‘He-affirmed that his 
evidence before the Committing- "Magistrate was the result of: beat- 

_ ing ‘and ‘tutoring by the Police, and hé denied that be had made 
‘any stateinent at all before a Magistrate under section 164 of the 
Code of Criminal Procediire. - Thereupon the Sessions Judge 
brought the evidence of the approver given before the Committing 
: Magistrate upon record under section 288-of the Code of Criminal 

_ Procedure, the effect being to make:the evidence given before the 
.. Committing Magistrate evidence’ in the’ ċase for “all purposes. 
; Both the learned Sessions Judge and learned Judges -of the High 
` Court .in appeal; preferred the--evidence given: by the approver 
before the Committing Magistrate -to his evidence given in the 
Sessions. Courf. Some discussion took-place in the High Court as" 

-. to whether under section 157 of the. Evidence Act the: Court could 

„use the statement made by the approver -under section 164 Of | 


the. Coda of Criminal Procedure. - Seeon 157 is in these 
terms i. - 


“In'order to corróborate the- testimony ofa witness, any. former 
“statement made by such witness relating“ to the same fact at or 
, about the time when the fact took place; or before any authority 
legally competent to investigate the fact may be proved." 


A, statement made under section. 164 of- ‘the Code- of. Criminal 
Procedure. can - never -be used. as substantive evidence of the facts 
“atated, but it can be used to support or challenge evidence given in 
„Court by the person who made the-statement.. The statement made 
“by the approver under section 164 plainly does not amount to the 
corroboration in. material particulars which the Courts require in 
relation to the evidence of an accomplice. . An ‘accomplice cannot 
‘corroborate himself ; tainted evidence does not lose its taint by 
repetition, _ But in considering whether .the evidence of tho 


~~ 
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ee , approver given before thé Committing Magistrate was to be pre- 
1949, ferred to that which he gave inthe Sessions Court, the Court 

` -Bhuboni Sahu was entitled to have regard to the fact that very soon after the 


The King. ` “occurrence he had made a Statement if the same sense as the 
Je - |. evidence which he gave before the Committing Magistrate. 
Sir John Beaumont, _ dei 
== _ Although the learned Judges of the High Court accepted the 


evidence of the approver given before the Committing Magistrate, | 
they appreciated that it would be unsafe to-act upon such evidence 

.unlesss it were corroborated in the manner required by the rule 
of prudence. Apart from the suspicion which always attaches to 

‘the evidence -of an accomplice: it would plainly be- unsafe, -as the 

Judges of the High Court recognised, to rely ‘implicitly on'the 

evidence of.a man who had deposed on oath to two different 

-stories.. - The learned Judges , ‘stated the punetple upon mhich 

they; proposed. Ao act in these terms ; _ 


' “It'is of the utmost importance, however, that such evidence 

(i'e, the evidence of an approver admissible under section 288 

of the. Code of Criminal Procedüre) before it can be acted upon as 
against other accused persons should be corroborated by indepen- 

dent evidence in material particulars. The corroboration must be 
not only with regard to the occurrence but also La against each of 

` the accused sought to be implicated i in the crime.” : AX 
l Acting upon this principle the learned Judges proceeded to 
consider, in the case of each accused, whether the evidence of ` 
. -the | approver was sufficiently corroborated against him. "They were 
not - prepared ‘to accept the confession of Trinath, who was also an 
accomplice, as sufficient corroboration of the - evidence of the 
approver ; and in the case. of Mata Mimma, who was'accused 

No. 6, against whom there. was only the evidence of the approver 
and Trinath, they allowed the appeal ; but as against the Appellant, 

they found Sufficient independent corroboration in the discovery 

of the deceased's cloth. and the production of the Khantibadi. 
"With regard. to the cloth, as already noticed, the evidence of ` 

- the approver was that the Appellant threw the cloth over ‘a hedge, , 

and it was proved at the trial that the cloth was found in the place 
pointed out by the approver. This fact no doubt was of value as 
supporting the general credibility of -the approver's. story, but 
there is nothing: beyond the statement of the approver to connect 

the Appellant _ with the cloth. It was not found at the Appellant's 
house, or in any place under his control; and ‘the statement ` .madé 

by the approver that it was ‘the Appellant who threw, the clot 
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to the place where it was found is of no more, and no less, value 
than his statement that the Appellant took an active part in the 
murder. Sir Valentine Holmes for the Crown admitted that he 
could not rely on the finding of^the cloth as a piece of corro- 
borative evidence implicating the Appellant, With regard to the 


153 


Ela 


Bhuboni Sahu 
v. 
The King. 


Khantibadi the evidence of the approver was that the Appellant Si” Jekm Beaumont. 


gave it to him, that he passed it on to Trinath, and Trinath handed 
it ovér at the house of the Appellant, and the Police recovered 
a Khantibadi from the house of the: Appellant where it was pro-. 
duced, somewhat unwillingly, by the Appellan’s mother. No 
` blood stains'were found on the Khantibadi so produced, and there 
is nothing on the record from which it can be inferred that it was 
that Khantibadi which was employed in the murder. Had a 
Khahtibadi been thé sort of instrument which would be unlikely 
to be found in the house of an agriculturist it would no doubt be a 
striking coincidence that a Khantibadi was handed over by Trinath * 
at the Appellant’s house and one was subsequently found there. 
But the evidence is that a Khantibadi is an instrument commonly 
possessed by agriculturists, and there waa nothing strange in finding 
. One at the house of the Appellant. The High Court attached 
some importance to the unwillingness of the mother of -thè ' 
Appellant to produce the Khantibadi, but -such unwillingness is 
in accord with the unco-operative attitude wbich agriculturists, and 
particularly female members of the family, usually display towards 
Police investigations. In their Lordship’s view neither the finding 
of the piécé' of cloth nor the production of the Khantibadi tends 
to implicate: ‘the, accused in'the crime, nor affords such corrobora- 
tion of the "evidence of the approver as the me of prudence 
requires. : 

- Sir Valentine Holmes did not rely strongly upon these pieces of 
alleged corroboration, He concentrated his argument mainly on 
the contention that the High Court was wrong in not accepting the 
confession of Trinath as sufficient corroboration of the evidence of 
the approver. This involves consideration of the position of the 
confession of'co-accused under Indian Law. Section 30 of the 
Evidence Act enacts :— 

“When more persons than one are being tried jointly for the 


same offence, and a eonfession made by one of such persons- ~ 


affecting himself and some other of such persons is proved, the 
Court. may take into consideration ‘such confession as- against 
such other person as well as against the person who makes such 
confession? : 
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This section was introduced for the first time in the Evidence 


~ Act of 1872, and marks a departure from the Common Law of 


England. It will be noticed that the section applies to confessions, 
and not to statements which do not admit the guilt of the con- 
fessing party. In the present case the Courts in India appreciated 
this, and ruled out statements made by certain ofthe accused 
which were self-exculpatory in character. The statement of 
Trinath was, however, a confession. Section 30 seems to be based’ 
on the view that an admission by an accused person of his own guilt 
affords some sort of sanction in support of the truth of his con- 
fession against others as well as himself. But a confession of a 
co-accused is obviously evidence of a very weak type. It does not 
indeed come within the definition of “evidence” contained in 
section 3 of the Evidence Act. It is not required to be given- 
on oath, nor in the presence of the accused, and it cannot be tested 
‘by cross-examination. It is a much weaker type of evidence 
than the evidence of the approver which is not subject to any of 
those infirmities. Section 30 however, provides that the Court 
may take the confession into consideration and thereby, no doubt, 
make it evidence on which the Court may act ; but the section 
doesnot say that the confession is to amount to proof. Clearly 
there must be other evidence. The confession is only one 
element in the consideration of all the facts proved in the case ; 
it can be put into the scale and weighed with the other evidence. 
Their Lordships think that the view which has prevailed in most of 
the High Courts in India, namely, that the confession of a co- 
accused can be used only in support of other evidence and cannot 
be made the foundation of a conviction, is correct. Sir Valentine 
Holmes puts his case in this way. He relies on one of the examples 
given by the Evidence Act of the sort of the facts to which the 
Court should have regard in applying illustration B to section II4 - 
of the Evidence Act. The example is in these terms :— 

“A crime is committed by several persons. A, B and C, three 
of the criminals are captured on the spot and kept apart from . 
each other. Each gives an account of the crime implicating D, 
and the accounts corroborate each other in such a manner as to 
render previous concert highly improbable." 

Sir Valentine contends that Trinath’s confession was made in- 
dependently of that of the approver, that neither he nor 
the approver had any reason for falsely implicating the Appellant, . 
and that the confession does afford aufficient corroboration to 
justify acceptance cf the eviderce of the arpicver, even if it dces 
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not amount to corroboration in' material. particulars within illus- 
tration (B) of section 114. The evidence on record, however, 
does not support this argument. The confession of Trinath is a 
very short one and gives only the bare outline of the story. It 
discloses nothing which the Police had not been able to ascertain 
ffom the approver, and affords no intrinsic evidence of its truth. 
It was, as already noted, retracted in the Sessions Court. Retrac- 
-tion- of-a confession by an accused is a common phenomenon in 
India. The weight to be attached to it must depend upon whether 
-the Court thinks that it was induced by the consideration that the 
"confession was untrue, or by realization that it.had failed to secure 
the benefits the hope of which inspired it. Their -Lordships 
_Will assume ‘that the confession of Trinath was not weakened by 
its retraction. Even 80, the approver and Trinath were, according 
to both their statements, working together on the day of the murder 
when they were summoned by the-Appellant te take part io the 
crime ; they were arrested on the following day so. they had had a 
day, in which they must have appreciated that they were under 
suspicion in which to arrange their story. After their arrest they 


were for some two days in police custody before they were sent - 


up together, and with other accused, to the Magistrate to have their 
confessions recorded, and there is no evidence that they were kept 
apart during this period. In that state of the evidence it is 
impossible to gay that the approver and Trinath were kept apart 
from each other, and that their previous concert wag highly improb- 
able, Sir Valentine Holmes has relied strongly on the case Ja re : 
. B. K. Rajagopal (1) in which the Court founded a conviction upon 
the evidence of an accomplice supported only by the confession 
ofa co-accused. Their Lordships whilst not doubting that such 
a conviction is justified in law under section 133 of the Evidence 
Act, and whilst appreciating that the coincidence of a number of 
confessions of co-accused all implicating the particular accused, 
given independently, and without an opportunity of previous con- 
cert, might be entitled to great weight, would nevertheless observe 
that Courts should be slow to depart from the rule of prudence, 
based on long experience, - which requires some independent 
| evidence, implicating the particular accused. The danger of acting 
on accomplice ‘evidence is not merely that the accomplice is on 
-his own admission a man of bad character who took part in the 
offence and afterwards to save himself betrayed his former assos 
ciates, and who has placed himself in & position in which he can 
(1) [1944] I. L. R. Mad, 308, 
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c hardly fail to have a strong bias in favour of the prosecution, the 
1949. real danger is that he is telling a story which in its general outline 
Bhuboni Sahu is true, and it is easy for him to work into the story matter which 
The King. is untrue. He may implicate ten people in an offence, and: the 


story may be true in all its details as to eight of them, but untrue 
as to the other two, whose names have been introduced because 
they are enemies of the approver. This tendency to include 
the innocent with the guilty is peculiarly prevalent in India, as 
Judges have noted on innumerable occasions, and it is very . 
difficult far the Court to guard against the danger. An Indian 
villager is seldom in a position to produce cogent evidence of alibi. 
If he is charged.of having taken part in a crime on a particular 
night when he was in fact asleep in his hut, or guarding his crops, 
he can only rely, as a rule, on the evidence of his wife, members of 
his family, or friends to support his story, and their evidence is 
interested and not likely to carry weight. The only real safeguard 
against the risk of condemning the innocent with the guilty lies 
in insisting upon independent evidence which in some measure 
implicates each accused. This aspect of the matter was well 
' expressed by Sir George Rankin in 44móica's case (1). - 
In the present case their Lordships are in complete agreement 
i - with the Judges of the High Court in declining to act upon the 
evidence of the approver supported only by the confession of 
Trinath. These two persons appear to have been nothing but 
bired:assassins. They had ample opportunity of preparing their 
Statements in concert,'and, in addition, the approver has sworn 
to two contradictory stories, and Trinath has denied that^his con- 
fession was true. It is true that no motive is shown for their falsely 
implicating the Appellant, but motive is often & matter of conjec- 
ture, It may be that these two men thought it advisable to say 
falsely that they were acting on the instigation of another rather 
than on their own initiative, or they may have had reasons of 
their own for wishing to conceal the name of the real instigator. 
For tbe above reasons their Lordships are of opinion that the 
conviction of the Appellant cannot stand. 
Messrs. Hy. S. L. Polak & Co.: Solicitors for the Appellant, . 
Solicitor, High Commissioner for India: Solicitor for "the 
Respondent. 


8. C. Appeal allowed, 
(1) (1930) 35 C. W. N. 1274. 


Sir Yohn Beaumont. 
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APPEAL FROM ORIGIN AL CIVIL. 


Before Sir Arthur Trevor Harries, Knight, Chief Justice 
` and Mr. Justice S. B. Sinka. 


BHULAN SINGH AND OTHERS 


?. 
GANENDRA KUMAR ROY CHOWDHURY.* 


BEjectment—West Bengal Premises Rent Control (Temporary Provisions) Act 
(XXXVIII of 1948), section 11 (1) (f)—Lamndlord's plan for rebuilding a 
dilapidated house let to tenants sanctioned by, the Corporation of 
Calcutta—He paid encroachment fee of Rs. 5500 for building certain 
projections—Demolition order by Corporation. of Calcutta—Landlord 
enirusis a contractor to rebuild and apples for permit of cement and 
steel required for rebuilding—Suit for ejeciment of tenants filed for 
vacant possession for rebuilding—Section 11 (1) (f)—Stale of the 
premises, if an essential factor—Bonafide, interpretation of—Inability 
to secure permits for cement and steel—~Adverse inference against 
landlord's honest requirement, if can be made—The word “require” in a 
case where landlord requires the premises for his own use involves an 
element of sised to some extent—Bona fide requirement of landlord for 

- rebuilding, when established, 


Proviso (f) to section 11 (1) of the Act does not mention premises require 
ing rebuilding. What it states is that sub-section (1) shall have no application 
if the landlord requires the premises bona fide for rebuilding., The state of 
the premises is, therefore, not an essential factor. 


The equivalent of the phrase “bona fide” is honestly, The landlord, 
therefore, will be entitled to possession as against the tenant, if he establishes 
that he honestly reqaires the premises for rebuilding. 


No inference can be made that the landlord’s, intention was not honest 


merely because he had not got permits for cement and steel before he brought 
the ejectment suit. 


Ifa landlord genuinely intends to rebuild old and somewhat dilapidated 
"premises and has the means to do so then it can be said that he dona fide 
requires the premisés for rebuilding because they cannot be rebuilt until 

- he obtains possession and demolishes ‘the existing structure. 


The word in the Act is not: "desire" but “require”. Thus where the 
landlord bona fide requires the premises for his own occupation he is to shew 


R , L 
*Appeals from Original Decrees Nos. 114, 115, 116 and 117 ‘of 1949 
against the judgment and decrees of ‘Mr. Justice S. N. Banerjee 1n Suit 


Nos. 139 of 1949, 141 of 1949, 142 of 1949 and 188 of 1949, dated the a3rd . 


August, 1949. 
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that something more than a mere wish—an element of need—is involved 
to some extent at least, 
Rekhabchand Doogar v. J. R. D'Crus (1) approved. 


- The landlord establishes his bona fide requirement for rebuilding when 
the Court is satisfied on the facts placed before it that the landlord honestly 
desires to rebuild, has the means to rebuild and will rebuild, if the posses- 
sion is given to him. 


Appeals by the Tenants Defendants. 
Suits for ejectment. - 


The suit came up for hearing before S N. Banerjee, J. who 
delivered the following judgment. - 


S. N. Banerjee, J. :—These are five small ejectment suits 
before me, brought by tbe landlord against several tenants of 
premises No. 39, Kali Krishna Tagore Street, after notice to quit 
had been given to the tenants. All the cases ‘have been heard 
together and it was agreed by Counsel that my decision in one 
will govern the rest. 


The defence of the tenants appears from the issues raised on 
their behalf. They are— S f 


(1) Do the plaints disclose any cause of action ? 


(2) Are the tenants entitled to protection under the West Bengal 
Premises Rent Control Act, 1948 ? 


(3) Are the premises dona fide required by the landlord for 
purposes of building or rebuilding ? 

The issues are the same in all the suits save and éxcept that in 
Suit No. 140 of 1949, there is an additional issue raised. 

The plaintiff as trustee of an estate purchased the premises in 
1939 and in the same year he submitted to the Corporation a plan 
for-sanction of a four storied building at the site after demolishing 
the existing building. 

In March, 1939, the Corporation granted the preliminary sanc- 
tion and in May, 194a it granted the final sanction, the plaintiff 
paying a sum of about Rs. 5,500 as encroachment fee. That fee 
had to be paid as the. plaintif. wanted to build an over-hanging 
open terrace on the pavement. 

The Corporation served notices for demolition of the building 
on the occupier as also on the landlord. Three such notices 
were sérved—one in March, 1943, another in September, 1948 and 
the third in March, 1949. 


(1) (1922) 26 C, W. N. 499. 
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In April, 1948 by letters exchanged between the plaintiff and 
Messrs.. A. K. Sircar & Co. Ltd. (Contractors) there was an 
-agreement made between them whereby the contractors undertook 
to’ demolish the premises and build the four storied strueture, 
the plaintiff paying ‘the actual costs plus 10% (contractors 
profit). : 


The contractors have not been able to take up the work as the . 


premises are in possession of tenants. On March 31, 1949, 
the period of the sanction was extended to February, 1950. . 

The plaintiff with a view to get possession of the premises served 
notices to quit on the tenants who were monthly tenants requir- 
ing them to vacate the premises. "The tenants having refused to 
vacate, the plaintiff has brought these suits. 

In November, 1948 the plaintiff applied to the Rent Controller 


for requisite permission under. the Ordinance then i in force, to file 
the suit. But this was refused. 


Though four issues were raised, the only issue that was serious- 


ly contested was issue No. (3) namely, are the premises dona fide 
required by the landlord for purposes of building ? 


On behalf of the plaintiff, three witnesses were called Shyam- 
sundar Slaw; who- looks after the plaintiff's property and collects 
rents ; Satish Chandra Bose, an engineer attached to the office of 
the contractors ; and Wajid Ali, who is employed in the City 
Architect's Department, Calcutta Corporation. The material por- 
tion of Shaw's evidence is that the building is ina dangerous 
condition, the beams are all worn out, the burgas are rotten, the 
roof has cracked, the plaster is gone, there are cracks in the walls 
and unless the building is demolished there is every chance of its 
falling down. At present the house yields a monthly rent between 
' Rs. 600 and Rs. Joo. Bose substantially supports the evidence of 
Shaw 'as-to the condition of the building ; ; he adds that in April, 
1948 there was an agreément between the contractors and the 
plaintiff to build, that it would take at leasttwo month's time 


to demolish the existing building and after that the new house. 


could be started, except cement and steel other building materials 
are available and can be immediately collected ; for the construc- 


tion of the building 75.2 tons of steel and 368.9 tons of cement ` 


would be required ; the contractors have applied to the Department 
of Civil Supplies, Government of Bengal for the necessary permits, 
they expect to get the permits soon, permits for the steel will follow 


the permit for the cement, the contractors are now building for 
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; Civi, their customers severalhouses, they have obtained permits for steel 
1949. and cement for those houses, they have a reasonable expectation 
Mc 


of securing the permits for steel and cement for the house to be 
v constructed on the site. He further says that when the building 
epe ei ig is erected, it will fetch a rent of Rs. 3,250 or thereabout per 
y series g.. month, there will be several shops on the ground floor and several 
ees residential flats in the other floors. Bose has been cross-examined 
at length but I think his evidence remains unshaken. Except 
as to the condition and age of the building, there is practically 
no evidence to contradict him on the other material points. Ido 
not see any reason why I should not accept his evidence. He 
seemed to me to bea truthful witness. I accept the evidence of 
Shaw so far as it is consistent with the evidence of Bose and the 
documents exhibited on behalf of the plaintiff. Wajid Ali has 
proved the notices served by the Corporations. 

On behalf of the defendants several tenants and one Mr. Hiran 
Kumar Sarkar, an engineer, have given evidence. 

The evidence of the tenants roughly is that there is no neces- 
sity of pulling down the building and erecting a new one, Accor- 
ding to Sircar the building is substantial one meaning that it 
would not falldown. He did not go into the question as to 
what rent the proposed building if erected would fetch and what 
would be the return on the outlay. He admitted that the wall 
facing Kali Krishna Tagore Street has slightly bulged out but added 

= that did not mean that the building was unsuitable for the habita- 

a tion. According to him the building is 50 or 60 years old though 

he admits that at places bricks about 100 years old can be found. 

He saw in the western staircase bricks which were used in Calcutta 

` about roo years ago. He could not examine the eastern staircase 

as itwas notthen lighted. There is no cement on the stairs at 

all. He admits that there are defective beams in some places, 

but says that “beams can be changed in a moment”. -This 

3 engineer recently submitted an estimate for Rs. 610 for the rooms 

he occupies in which particulars are given of the repairs wanted, 

from which it appears that the repairs required are those required 

for old buildings. He admits that assuming that the present 

- rentis Rs. 65o and after erection of new building it will fetch 

Rs. 3,250 from the point of view of investment, it would not 

x be unreasonable for the landlord to pull down the existing build- 

ing and re-build the new one for a sum of Rs. 2 lacs. He admits 

that the building has no modern conveniences or modern 
requirements. 


Bhulan Singh 
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~ Both the engineers have submitted their respective reports, 


It is not unnecessary.to scrutinise the evidence at great length 
Making. all just allowances, T think the following nets on the 
evidence are established, that— ` 


f (a) the building is fairly old one, there are bricks in the build- 
ing, thin small bricks which were in userin Calcutta over 100 years 
ago showing the age of the building. ] 


(2) the Corporation of Calcutta gave notices for denialidót of 
, the building on three occasions. 


(3) the landlord purchased ‘the permises - in 1938. and in Mie 
“game year submitted a plan for sanction to erect a four storied 
structure with modern requirements and conveniences. 


(4) the Corporation gave the preliminary sanction in. 1939 and 


the final sanction in 1942 the validity of which was on March 
31, 1949, extended till February, 1950 . . i 


(5) in April, 1948, the landlord employed: contractors for 


dismantling- the . existing building and erecting at the site a 
new structure according to the, plan sanctioned by the Corpora- 
tion agreeing to pay the actual coats plus 10% *(contractor’s 
profi). ES 
(6) the contractors have calculated ‘the quantity of steel and 
cement that would be required for the construction, they have 
applied for thé requisite permus and they expect to get such 
permits shortly. They have: in hand -s verai houses under con: 
siruction for which the contractors have obtained the requisite 
permits for steel and cement. l . -e 


(7) other building “materials are available in the market and 
can be produced immediately. 


(8) the contractors are prepared to commence dismantling the 
building. within two days they “get vacant possession and except 
to finish the construction within a year or so. The estimated cost 
is about Rs. 2 lacs. : i 


B 2 (9) the present income of the premises is between is Rs. 6oo and * 


yoo. The expected income of the proposed new building is 
Rs, 31250 yielding a handsome return for the outlay. : 

: (to) the landlord has paid to the Corporation about Rs. 5, ie as 
~ encroachment fee. ? 


(11) the landlord: has P money. Eod to take up the construc-. 


fion. - 


161 


CiviL. 
1949. `- 
wae 


Bhulan Singh 
v. 
Ganendra Kumar 
Roy Chowdhury. 


Banerjee, F. 


Civi. 


1949. 
Bhulan S r Singh 


5 Ganendra Kumar 
-Roy Chowdhury. 


f Banerjes, 9. 


— 


= E i 
THE CALCUTTA LAW JOURNAL, [Vor 84. 


The above summary of facts is.not seriously challenged. ‘On 
the above facts, I can safely draw the following conclusion of 
facts— : : 

(a) There is the inducement. to build, namely, financial 
benefit. * 

(b) There are means to build, namely, money, men and 
material, 

(c) There i is the facility to build, namely, the plan has been 
sanctioned and there is no legal impediment to build. 


The question is, on these facts, can the Court hold that the 


prémises are Jona fide sequined for purposes of building or 
rebuilding ? : 


Mr. H. N. Sanyal, the leading counsel on behalf of the tenants 
contended, relying on ‘certain English decisions and decisions of 


our Court that the word “required” in the section connote some ` 
. thing more than desire, although something much less than absolute 
necessity, The landlord must have a genuine present reed for the . 


house. According to bim, the landlord, would dona fide require 


_ the premises, if they are about to fall down and require rebuilding. 


In this case he said the landlord wanted -to build not because 
that the building could not stand a few years more, but because he 


wanted to erect the new Panne with a view to make more 
money. 

The cases cited- by-him were cases where the landlord sided 
the house for his own occupation.’ The corresponding English 
words in the English Rent Acts are. “reasonably required", I 


should think that thera is a difference between” requirement- 


of' a house by a lgndlord for. his own occupation and 


requirement of the house for purposes of building or re-building.” 


A landlord without a family living in room which is sufficient for 
his accommodation may not require & house with twenty rooms 
for his accommodation but he may require the house with & view 


to re-build it and make profit. In one-case the Court will perhaps - 


hold that the requirement is not dona fide or genuine, in the other 


xy 


case that. it is. Why should a landlord whp can comfortably livè 


ina room require twenty rooms for his accommodation. The 
Court may very well say that it is not a genuine or a bona fide 
requirement. But, if the landlord wants to pull down and erect a 


_ new house, I-do not see why it should not be -regarded asa ` 
` bona fide requirement. The financial benefit to be derived by’ the 


landlord is a relevant consideration- for coming to a decision on 
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this point. -In Jackson v. Harbour (1), (Blundell’s Rent Restric- 
tions Cases, 2nd Edition No. 337) the landlord, who was living 
in three rooms with his wife and sister, sued for possession of a 
' dwelling house. The house had three bed rooms and two sitting 
rooms and was occupied by'three persons. The plaintiff said that 
if he got into his house he would be forty five minutes nearer 
bis work and would save much expense by reduction of daily 
travel. Held ;. that the Court was fully entitled to consider the 
arguments by the landlord with regard to the convenience he would 
enjoy by being nearer his work and the financial benefit he would 
derive. It would be absurd to suggest that such considerations 
could not be gone into when dealing with the question of the 
reasonableness of the landlord’s demand for possession. 


There is nothing i in the Rent Act to show that the landlord is 
entitled to pull down a building- only when it is hopelessly old 
and rickety and then to build a new structure thereon. The Rent 
Act does not say that- old building alone should be pulled down 
and. not those -that can last for-a few years more. ‘There is noth- 
ing in the Act to shew that the landlord is not entitled to dismantle 
a building and erect a new one with modern requirements and 
develop the property fully. There is nothing wrong in an owner 
trying to get more rent by fair means. There is:no such restric- 
tion in the Rent Act. _ Pudumji v. Dinshaw Manekji Petit (2). 


In the Punjab Motor Co. v. Shaik Juman (Robinson C. J. and 
Macgregor, J.) (3) it was observed :—"The Rent Act is a piece 
of emergency legislation passed with the object of temporarily 
restricting the increase of rents in the city of Rangoon. It is 
not the object of the Act to interfere with the legal use of private 
property and is aimed to protect tenants from ejectment where 
they are unable or unwilling to pay. an enhanced rent." _ 


“It is no doubt necessary that the landlord should show that he 
is acting Jona Jide, that it is his real intention to pull down and 
re-erect and that he has the means to carry out his intention, for 
no landlord could be permitted to ejact his tenant on sach a plea 
if he had ño real intention of carrying out his purpose". In that 
case, the respondent purchased certain.premises held by appellant 
astenants. He gave notice to the appellant to quit the premises 


mentioning that he wanted to demolish the old one storied build» , 


(1) [1924] E. G. D799. - ei 
- (a) (1920) a2 Bom. L, R. 889, f = 
(3) [1923] A. I, R, Ran, 13; 
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coit . ing staiiding thereon and to erect a four storied building on the . 

2 1949. -. — site.. His- object was obviously to invest money 'for- better 
Bhuan Singh _ return. - l E A 
Cina Kumar The landlord after all is the owner of the house, He can do 


Roy Chowdhury. whatever he likes with it. He can pfill.it down and erect another 
Baneijee, g. building. 'There is nothing to prevent him from doihg 80, if be 
Te thinks that it will be to his interést to do so. . That is his legal 
right, The Rent Act has cut down the rights of a landlord in 80 
far as it provides that no Order or decree for the recovery. of 
possession of any premises shall.be made so long as the tenant : 
Se pays to the full extent the rent allowable by the Act and performs 
the conditions of a tenancy. This is undoubtedly a serious inroad 
, on the rights of a landlord-but the landlord has got to submit to it 
because that is the law of the -land. -There are however. certain 
éxceptions. One of these exceptions ts that if be. requires the 
premises dona fide for building or re-building- the restriction against 
evictiori does not apply. If the landlord comes witbin the cxcep-. 
tion, then I should think his position is the same as if the Rent 
Act’ was not passed.. Within the exceptions it seems to me, that - 
his rights are uncurtailed, unhanipered and undiminished by the: 
Rent Act. And in' exercise of his private right he can ceki 
pull down the existing bulding: “and erect a new`one, 


I do not “think the ! ourt will be justified to enquire into the 
motives of the landlord. “All that the Court i is entitled to enquire. 
into 15, as to whether there is @ genuine attention to build and- the 
means to build. - 


I, with respect, agtee with the judgments of the Bombay and 
the Rangoon High Courts, I have cited above” 


pond eres 
. Itis urged on behalf of the. tenants that. if- the -premises are 
pulled down a number of tenants would-be displaced and put 
to inconvenience. I think that is not a question germane to:the 
: decision of the issue -under consideration. The Court is bound. 
z to give to the landlord what i is his just as it is bound to give to 
i the tenant that which is his. The Court must decide according , 
to the legal rights of the parties, | 


da a suit for ejectmént, if the. ‘lease -has determined, the only 
consideration before the Court is whether the tenant can claim 
the protection of the Rent Act. If in the circumstances ofthe case 
the tenant cannot claim, the protection, the Court is oan to Tus 
& decree for ejectment. 


Vor, 84.) LN HIGH COURT. 


I can imaginé a case where the landlord wants to:build a portion 
of a house but wants the whole House, displacing the tenants. 
That would perhaps be not & dona fide requirement. Again, I can 
imagine- a case where he wants to re-build or repair a part of the 
premises where the re-building or the repair can be done without 
disturbing the tenants. If he wants the entire premises and eject 
the tenants, perhaps that would not be a bona fide requirement. 
But, if the landlord wants to pull down the old-house in its entirety 


with the intention of building a new house and he has the means ` 


to build, I do not see why the requirement should not-be regarded 
as Jona fide, merely because the motive of the landlord is mercenary. 
If in a particular case the Court finds a- genuine intention on 
the part of the landlord to erect a house and that be has the means 
‘to build, whatever may be the inconvenience of the tenants, the 
Court is bound to pass a decre in favour of the landlord because 
that is his legal right. Thé Act itself provides an automatic 
check against the landlord trying to eject a tenant on a requirement 
which is not genuiné, for we find in section r5, that if the land- 
lord recovers possession on the groünd' that the premises are 
bona fi é required ‘by -him for purposes of building or re-building 
and............the building or the re-building of the premises is not 
conmenced............. Within two months of the date of vacation of 
the premises by the previous tenant ...«..«....:5 the tenant 18 entitled 
to restoration of possession. f . 

The reasonableness of the requirement is a question of fact to 
be determined. in each case -as at the date of the hearing on the 
facts and ‘circumstances of each case [Epson Grand Stand Asso 
ciation v. Clarks (1) ; Harcourt v. Lowe (2); Hevile v. Wardy (3), see 
Blundell’s Rent Restriction Cases, and Edn., Nos. 206, 286, ,79.] 

~ On the evidence before me,-I am fully satisfied: that the premises 
are required’ by the landlord for purposes of building. It is unneces- 
suy for me to recapitulate the evidence again. : 2 

: No argument lias been advanced on issues Nos. 1 and 2. I, 

answer the issues in the following manner :— ` 


(1) Yes, (2) No, (3) Yes, l - 
There new remains for me to consider . whether the notice to 
quit is valid but this concerns only one suit, namely, 140 of 1949. 


(1) [1919] W. N. 170 ; 35 T, L. R, 525. 
(a) (1919) 35 T. L, R, 255. ` "LUE 
(3) [1921] 1 Ch, 404. ! 
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The notice to quit was given to the defendant on December 8, 1948, 


.to quit at the expiry of the month of December and vacate “the 


portion of the premises occupicd by the defeüdants". No argu- 


"ment was advanced by Counsel for the defendant on this issue in 


his final address, But from the way in which Counsel conducted 
the defendant's case and from the submissions he made now and 
then, I gather that his:contention was that the tenancy was not 
according to the English calender month and therefore the notice 
was bad. The defendant produced a receipt, dated April 8, 1942, 
which showed that the landlord received Rs. 25 which the defen- 
dant said he paid by way of deposit for one month's rent. The 
defendant said’ he came into occupation of the premises in the 
middle of April, 1942 suggesting that the tenancy commenced from 
the middle of a month and therefore the: notice to quit must 
terminate on the middle of the next month. The defendant is not 
a man of truth. His evidence fromthe witness box to a certain 
extent contradicts his affidavit affirmed in this suit in February, 
1949. When he: was asked to reconcile his contradictory state- 
ments, he said he had no recollection.. I do not accept this part of 
his evidence. It is clear, however, from the defendant’s own. 
evidence that he paid rent month by month according to-the 
English Calender month and that he was a tenant. spnondind to the 
English Calender month. 


It is perfectly immaterial whether the defendant was in x 
pation of one room, two rooms or three rooms. ‘The notice to 
him was to quit the portion of the premises in his occupation.’ It 


` was perfectly clear to him what the notice implied. The defendant 


knew-that portion of the premises was or is in his possession. - AY 
notice to quit, though not strictly accurate or consistent in the 
statements embodied in it, may still be good and. ¿effective in law, 
that the test of its sufficiency is not what it would mean to a^ 
stranger ignorant of all the facts and circumstances touching the 
tenancy to which the notice purports to refer, but it would mean 
to a tenant presumably | conversint with all the facts and circum- - 
stances of the tenancy. A notice to quit is not to be construed 
witha desire to find fault in it which would render it defective 


Harihar v. RamsasAi (1). 


On the evidence before me, I firdasa fact, that the, tenancy ^ 
was according to the ogun Celander month, The notice to 


(1) (1918) L, R, 45 L A, 222. MODUM ue d es 


Vor, 84.] HIGH COURT, 


quit was given by the Hebe person: to the ue person and was of 
the right length. 


I, therefore, decide this issue against the tenant. The result 
ig that I make a decree for ejectment in all the suits and 
mesne profits at the respective rate of rent till possession is 
delivered. 


As to cost, it must follow the event. It is clear-from the Rent 
Act now in force that it was the intention of the legislature that 
small suits like these should be tried by the Court of Small. 
Causes, Calcutta, as obviously it was thought that it was difficult 
for poor tenants to fight out cases -in the High Court and in order 
to afford relief to tenants, clause 16 of the present Act was 
incorporated so that suits like these, might be instituted in the 
Court of Small Causes, Calcutta. The legislature felt that it 
had saved the tenants from unnecessary expenses and difficul- 
ties but having regard to the wording of the section the 
legislature has failed to carry out its intention. In Amulya 
Ratan v. Meghmala (1) it has been held that the jurisdiction. of 
the High Court to try these suits after the West Bengal premises 
Rent Control (Temporary Provisions) Act, 1948, is not ousted by 
reason of. the enactment of section 16. If the legislature thinks 
that it should give relief to tenants, it should amend the Presi- 
dency Small Cause Courts Act by conferring jurisdiction on the 


Court of Small Causes, Calcutta, to try question of title as to _ 


immovable property so far at least as ejectment suits are concerned, 
upto a certain value. But, as no such amendment has up til 


. now been made, I am bound to allow costs to the plaintiff. 


according to the rules of taxation in the Original Side of our 
Court, 


I direct that the costs of the suit (r40 of 1949) be taxed as 
of one day's hearing as of a defended suit. As to the costs of 
other suits, I assess them at Rs. 255-per each suit. 

. Execution stayed till the 15th July next. 

Against this decision these appeals were preferred. 

Messrs. H. N. Sanyal and B. K. Ghosh for the Appellants. 

Messrs. Atul Chandra Gupta and M, Hazra for. the Respon- 
dent. 


(i) (1949) 53 C. W. N. 474. 
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The judgments of the Court were as follows :— * 

Harries, C. J. :—These are four appeals from deco of 
Banerjee, J. sitting on the Original Side of this Court, made on 
May 12, 1949 in ejectment suits. The plaintiff respondent. in: each 
of these appeals purchased certain premises known, as No. 30, 
Kali Krishna Tagore Street in the year 1938. These premises 
were let to a number of tenants including the four appellants. 
Notices to quit were served on each of the four appellants and on` 


. January +4, 1949 ejectment suits were filed by the plaintiff respon- 


dent against each of the four appellants. "These suits were tried: 
together by Banerjee, J. sitting .on the Original Side, as the facts 
were common to each cás-. The learned Judge eventually: came 
to -conclusion that the plaintiff was.entitled to possession as against 
each : f the four defendants and accordingly he made ' decrees- for 
ejectment in each suit. Itis from these four decqoos of ejectment 
that the present apprals have- been nled. EL UE 

` The short point involved in each of these "appeals is whether 
having regard to the terms of section 11(.) (f) of the West Bengal 
Premises Rent Control (Temporary Provisions) Act; 1948. the 
plainuff landlord -was pauelee to possession as against- these 
tenants. MX ae © 


As I have said earlier the plainuff who was a trusted’ under a 


- trust. deed, acquired these premises in 1938. It is to be observed 


that the plainuff is also the chief beneficiary ünder this trust, 


..According to tne evidence, the premises were old and in the year. 


1939 befure the War and long before these Rent Control Acts” wera 
thought of the plainuft applied to the Corporation of Calcutta for 


Sanction to rebuild these premises and i in the month of March, 1939 


and the Corporation accorded a preliminary sanction to rebuild. In 
September, 1939 the Second World War broke out and it is not 
surprising to find that the plaintiff did not proceed with his-inten- 
tion to rebuild. However, -hë paid on May 4, 1942 an encroach- 
meet fee amounting to Rs. 5,500 which. would entitle him to 
build certain projections to the. proposed- building which he other- 
wise could’ not have doné, -and sometime during the month of 
May the Corporation gave their final sanction to the rebuilding of 
these premises. 


Nothing however was dóne presumably owing tothe “War. On 
March 27, 1948 the Corporatiou of Calcutta issued a notice on 
the plaintiff and the occupiers drawing attention to the dangeroüs 
condition of this building and demanding that certain repairs 


7 
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should be done immediately, otherwise they would be done by 
the Corporation and charged to the plaintiff or the occupants, 
On April 2, 1948 the plaintiff entered into an agreement with a 


firm of contractors known as Messrs. A. K. Sircar & Co., Ltd., : 


to rebuild these premises in accordance with the plan sanctioned 
by the. Corporation. In the month of June, 1948 an. application 
was made for a permit for the necessary cement and in September, 
1948 an application was made for the necessary steel which should 
. be required for the construction of this building. 


It appears that permits could not be granted then and the 
plaintiff was told to make a further application in March of the 
following year. In consequence, rebuilding could not be com- 
menced and on November 8, 1948 the plaintiff applied to the 
Rent Controller for sanction to bring ejectment proceedings 
against the tenants. The’plaintiff alleged that he required posses- 
sion as he dona fide required the premises for rebuilding. This 
permission however was refused by.the Rent Controller. 


On December 1, 1948 the new West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1948 came into force and 
under that Act no previous permission of the Rent Controller to 
bring a suit was necessary. Accordingly, on December 8, 1948 
notices to quit were served on the tenants and on January 14, 
1949 four suits were filed against.the four appellants on the Original 
Side of this Court. On May 12, 1949 these suits were decided and 
decreed in the manner I have indicated. 


Before Banerjee J. a number of witnesses were called and 
amongst them was an Engineer, a Mr. Satish Chandra -Bose. 
According to this witness, the premises in question were between 
100 and 150 years old and were in a dilapidated condition. He 
gave details of the disrepair and in his view the premises would 
probably collapse, if extensive repairs were not undertaken 
forthwith. i f 


- There was evidence given by the defendants appellants that the 
premises were not so old. But even their evidence showed that 
these premises were in a state of serious disrepair. Further, notices 
had been served by the Calcutta Corporation calling upon the 
plaintiff or the occupiers to put these premises into repair. 

Banerjee, J. who saw and-héard the Engineer, Mr. Satish 
Chandra Bose, accepted his evidence. According to the learned 
]udge he gave his evidence very fairly and if his evidence is 
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accepted, it is clear that these premises were in a state of very 
. serious disrepair and were probably dangerous to the occupants, 


The defence of the tenants was that the plaintiff respondent was 
not entitled to possession because it could not possibly be said 
that he required these premises for rebuilding. Reliance was 
placed upon section 11 of the West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1948. That section in so far as it 
is material is as follows :— 


“(1) Notwithstanding anything contained in.the Transfer of 
Property Act, 1882, the Presidency Small Cause Courts Act, 1882, 
or the Indian Contract Act, 1872, no order or decree for the reco- 
very of possession of any premises shall be made as long as the 
tenant pays to the full extent the rent allowable by this Act and 
performs the conditions of the tenancy : 


Provided that nothing in this sub-section shall apply  * 
* * * * 


(f) where the premises are bona fide required by the landlord 
either for purposes of building or rebuilding, or for his own 
occupation or for the occupation of any person for whose benefit 
the premises are held." 


The tenants claimed that they could not be ejected as long as 
they paid to the full extent the rent allowable by the Act. There 
was no allegation that the rent had not been so paid. ‘The plaintiff 
landlord however con tended that section 11(1) afforded the tenants 
no protection against ejectment because the landlord Jona Jide 
required the premises for the purposes of rebuilding. 


Quite clearly, if the landlord Jona fide required these premises 
for rebuilding then th e tenants had no defence whatsoever. On 
the other hand, if the landlord failed to show such bona fide 
requirement then his tenants could not be ejected. 


. dt was suggested that this provision giving the landlord a right 
to possession, if he established that he required the premises 
bona fide for rebuilding, could have no application whatsoever 
unless the state of the premises was such that they required to be 
rebuilt. It is to be observed that proviso (f) to section rx (r) of 
the Act does not mention premises requiring rebuilding. What it 
states is that sub-section (1) shall have no application, if the land- 
lord requires the premises dona side for rebuilding. The state of 
tbe premises therefore is not an essential factor in the case, How- 
ever, it cannot be overlooked that in this case the learned Judge has 


Vou. 84.) — HİGH COURT. _ z | 
accepted the evidence of a witness which showed that these 
premises were very old, dilapidated,’ dangerous and likely to fall, 
if extensive repairs were not done to them quickly. 

It appears to me that the premises are Jona fide required by 
the landlord for the purpose of rebuilding if: the landlord honestly 
requires them for that purpose. The. equivalent of the pharse 
“bona fide” is "honestly". It refers to the state of the landlord's 
mind. The landlord therefore will be entitled to possession as 


` against the tenant if he establishes that he Bongai: requires the - 


premises for rebuilding, 

The facts in this case show to my mind clearly that the landlord 
did honestly require these premises for rebuilding. They were 
bought i in 1938 and even then they were obviously old and some- 
what dilapidated. The following year an application was made 
to the Corporation for sanction to rebuild „the - premises. The 
application was made when no Rent Control Acts were in foree 


and whena tenant would have no defence whatsoever to a suit 


for ejectment if notice to quit had been given. A preliminary 
sanction was granted and Mr. Sanyal has suggested that this 
application could not have been serious or Jone fida because 
nothing was done. In: the first place, before a ‘building can be 
commenced safely the final sanction of the Corporation was 


required and it must be remembered that in September 1939 the 


Great War broke out. Even so the landlord moved in the matter 
because in the month of May 1942 he paid an encroachment fee 
of Rs. 5,500 and: then: obtained’ final sanction to build. Is it 
likely that: a landlord would’ pay this very substantial sum of 


Rs. 5,500 if he did not honestly require these premises for rebuil- - 


ding? The War dragged on. its weary course and it is not 
surprising tò find that the plaintif -respondent took no steps to 
demolish these premises and'rebuild them. As is well known, 


labour was scarce, materials were scarce and building operations , 


onany great scale were practically impossible during the later 
stages of the War:and for: some considerable ‘time thereafter. On 
March, 27, 1948 howeverthe plaintiff had a-reminder that these 
premises were in. avery bad state of repair because on that day 
the Corporation served a demolition notice onim, The plaintiff 
immediately.took:steps with & view to rebuilding and entered into 
a contract with a:firm of: contractors in April of 1948 and'in June 
and September. began to busy himself-with-a~view to obtaining 


permits for steel and cement. The Corporation: in: September 3 


served another demolition notice on the plaintiff. 
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The plaintiff failed to obtain permits forstéel and cement and 
was told to wait fora little time. He then took steps to eject | his 
tenants. 
Mr. Sanyal has urged that bringing these ejectment suits must 
be mala fide because the plaintiff was not in a position to rebuild 


. Without permits for steel and cement. The evidence called on 


behalf of the plaintiff however is to the effect that cement and steel 
would’ be readily available if the plaintiff was ina position to . 
use them immédiately and he would use them if. he was able to 

eject his tenants." : 


Ido nottbink itcan be inferred that the plaintiffs intention 
was not honest merely because he “had not got permits for cement 
and steel before he brought these ejectment suits. If he “honestly 
believed, as I think he did, that steel and cement would be available 
the moment he was in a position to use such materials, then. he 
would be acting perfectly honestly to bringing these suits. He had 


‘been so advised by his Engineer and I think that the plaintiff 


honestly believed that he could rebuild immediately the tenants f 
were ejected. i 


I can see „nothing in the facts of this case to suggest that the 
plaintiff did not require these premises -ona fide for rebuilding. 
He ‘had, as I have said,- bought them as old premises and 
immediately took steps to obtain sanction for rebuilding. What - 
prevented the rebuilding was undoubtedly ; the War and now 
further difficulties are created by these Rent Acts. The plaintiff 
satisfied the learned Judge ‘that he had the means’ to rebuild, 
that he-had made the necessary contracts to rebuild and that he 
had every intention of demolishing the premises and erecting 
premises thereon which would be very much more- commodious 


- and would produce five or six times the rent which he was then 


receiving from the premises. It appears to me upon those plain 
facts that the learned Judge was bound to hold that the landlord . 
bona Jide required these premises for rebuilding. 


It seems to have been argued i in the Court below that the land- 
lord could not dona fide-require the premises.for rebuilding unless - 
tebuilding was absolutely necessary and that the disturbance of 
the tenants was absolutely necessary. It was. pointed out that 
Courts.have held that a landlord does not dona fide require pre- 
mises for his own occupation unless he can show that the Premises 
are necessary to him. It appears to me however that there is_a 
considerable difference between what a landlord has to establish - 


Vou. 84.] : HIGH COURT. 


when he sets out-to prove that he reasonably requires premises for 
- his. own occupation and when he sets out to prove.that he requires 
premises dona fide for rebuilding. 


A landlord cannot possibly be said dona ‘fide to require a twenty 


roomed house for his occupation, if three or four rooms would be 
ample for all his purposes. If in the circumstances he claimed that 


he Jona fide required a twenty-roomed house for his occupation 
the Court would immediately hold that the requirement was not 
bona fide or honest, but was in fact dishonest. A man who could 
be, satisfactorily accommodated in three or four rooms cannot 
possibly honestly require twenty rooms for his occupation. 
Whether the landlord really needs the accommodation i is a test of 
his honesty. - > 


If a landlord EEE intends to rebuild old and somewhat 
dilapidated premises and has the means to do so then I think it 
can be said that he dona fide requires the premises for rebuilding 
, because they cannot be rebuilt until he obtains JBossceston and 
demolishes tbe existing structare. 


There is a decision of this Court : Rebhabchand Dxpss za Je 
R. D’ Crus (1) dealing with this phrase “Jona file requires.” But 
it was a case dealing with the bona fide Hu of certain 
premises for the landlord's own , Occupation. -page 502 
Buckland, J. observed : 


"Tt seems to me that the plaintiff has here based his requirement 
of the premises in suit on the ground of his wife's health because 
he feels that the other ground would not be suffifent to entitle him 
to say that he Jona fide requires the house for his own occupation 
which it is necessary that I should find for. him to obtain an order 
for possession. From this point of view Iam not at all satisfied 
as to the Jona fides of the plaintiff. Without asserting that he. is 
deliberately untruthful, he has to my mind strained the circum- 
stances in his own favour to the utmost limit. Ido not think it is 
enough that a plaintiff in order to defeat a plea undér the Calcutta 


Rent Act should merely say that he desires the premises: dona fide ` 


. for his own occupation. The word in the Act is not "desire" but 
"require", 'This in my opinion involves something more than a 
mere wish and it involves. an element of need, to some extent 
at least”. — - - 


I think this view of the meaning of the hise “dona fide 


(1) (1922) 26 C. W. N. 499. 
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requires” when it is applied to a landlord’s Jona fide requirement 


of premises for his own occupation, is the true one. But it in no 


„way affects my view of what the landlord has to establish when 


he. alleges that he dona fide requires premises for rebuilding. It 
seems to me that he established dona Jide requirement for rebuild- 
ing when the Coürt is satisfied on the facts placed before it tbat 
the landlord honestly desires to rebuild, has the means to rebuild 
and will rebuild if the possession is given to him. In considering 
whether the landlord genuinely and honestly desires to rebuild the 
Court will consider all the surrounding circumstances. Here it is 
very easy to come to the conclusion that the landlord honestly desires 
to rebuild because, as I have said, the premises are" old, dilapi- 
dated and could be made to yield not Rs. 620 per month as they 


„yield at present, but Rs, 3,500 per month, if the premises were 


rebuilt. From these facts the Court could very easily come to 
conclusion that there was an honest desire to rebuild, particularly, 
when it firds that the landlord had taken steps to rebuild long 
before these restrictions were placed on landlords by these Rent 
Acts. On the evidence also it is quite clear that the landlord was 
in a position to give effect to.his desire and had done everything 
short of beginning the work of demolition in carrying out his 
purpose. Mr. Sanyal could, as I havealready pointed out, only stress 
the fact thet the landlord up to-the present had. failed to obtain 
permits for steel and cement. I am satisfied that the {earned Judge 
was right in coming to the conclusion that there would be no 
difficulty with regard dp steel and cement once the landlord was in 
& position to enter the premises and begin the demolition work. 
It seems to me, upon these facts, that the learned judge was right 
and indeed was bound to hold that the landlord dona fide required 
these premises for rebuilding and that being 8,0 the decrees which 
he made in each case cannot be assailed. 


In the result therefore all the four appeals fail and I would 
dismiss them with costs. Certified for two counsel. 

Sinha,.J. :—I agree. 

Mr. S. E. Ghose: Solicitor for the Appellant. 

Messrs. K. K. Dutt & Co. + Solicitors for the Respondent 


-S.C Appeals dismissed with costs, 
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Before Sir Arthur Trevor Harries, Knight, Chief Justice, 
and "Mr. Justice P. B. Chakravartti. 
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X dE September, 8. 
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P4 


Suristicon—Swuit for compensation —Goods under transit through South 

| Indian Railway, Bengal Nagpur Railway and Hast Indian Railway, 

lost in pari—Loss of 9 maunds in weight—Suit in Small Causes Court, 

Calcutta, against Governor General in’ Council ‘representing Bengal 

Nagpur Railway and East Indian Railway—Indian Railways Act 

(IX of 1890) section 77—Code of Civil Procedure (Act V of 1908) 

section 80—Notices duly ' served —Presidency Small. Cause. Courts Act 

( XV af 1882), section 18 subsections (a), (J)—Suit , if against 

one defendant only—Suit even if against two entities (defendants) 

Court has jurisdiction under subsection (c) as leave was granted —Suit 

against East Indian Railway, dismissal of suit im part—Jurisdiction 

to be decided on the allegations in the pleadings—Furisdiction vested 

. in Couri—Subsequent dismissal against ome defendant carrying on 

\ business within the CourPs jurisdiction, if takes away .jurisdiction 
of Court, i 1 


A consignment of black pepper was loaded at a town Aie on the 

South Indian Railway and it wasto travel overthree railways—the South 
Indian Railway, the Bengal Nagpur Railway and the East Indian Railway 

, and the delivery was to take place at Gaya on the East Indian Railway. On 
delivery a shortage of 9 maunds was discovered. `A suit for compensation in 
.the Court of Small Causes at Calcutta against the Governor General in 
Council was decreed. The application against it to the Full Bench there- 
was dismissed, On revision i / 


Held, the Governor General in Couzcll and now the Dominion of 
India, owns the Railways and therefore upon the true vlew of the facts of 
this case, this wasa suit against one defendant and one defendant only, 
namely the Governor General in Council and now the Dominion: of India and 


thís case clearly falls within section 18(a) Franee Small Cause Courts Act- 
and the Court had jurisdiction. 


» Ifthe snitis regarded asa suit against two entities, namely, the East 
Indian Railway having its head-quarters at Fairlie Place within the jurisdic- 
tion of the Small Causes Court ana the Bengal Nagpur Railway having its 


*Clvil (Revision) Rule No. aya of 1948, against the Order of, the Full 
Bench, Court of Small Causes, Calcutta, confirming the decision of a single , 
Bench, Court of Small Causes, Calcutta, 
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head-quarters at Kidderpore outside the jurisdiction, it is clear that the 
Court had jurisdiction under section 18‘c, as that provision requires that 
any one of the defendants at the time of the institutlon of the sult actually 
and voluntarily resided or carried on business: within the local limits of the `, 
jurisdiction of the Court and either that leave of the Court had, been given 
for the institution of the suit, which bad been done in this case, or that 
the defendant who did not reside or carry on business within the limits 
acquiesced in the institution of the suit. 


Even if it be found that Bengal Nagpur Railway was solely responsible 
“and the suit asagalnst the East Indian Railway be dismissed, there was 
no dismissal at all of the suitin part as the suit was in reality against one 
entity viz the Governor General in Council, now the Dominion of 
India, : -a ; i 


The question of jurisdiction must be decided upon the allegations in 


~ the pleadings and it must be decided before the case begins whether or not 


there is jurisdiction, If on the face of the pleading the Court has jurisdic- 
tion, it matters not that later the suit as against the person who. carried on 
business or resided within the jurisdiction is dismissed, - ~ 


Dominion of India v. Gopal Chandra di (1) distinguished. 


Defendant i is the Petitioner, 


Suit for compensation. for loss ‘of goods during transit in 
Railways." : ; 


: 7 
Petition for revision under section 155 of the Code of Civil 


Procedure. 
The matérial facts are stated as above. 
Mr. Bhabesh Narain Bose for the Petitioner. 
. Mr, Ajit Kumar Dutt for the Opposite Party. Si af 


The following judgment was delivered by:— . . 
Harries, C. J. :—This is a petition for revision of an order ofa 
, Full, Bench of the Court of Small Causes, Calcutta, dismissing an 
“application made to it by the Governor-General of India in Council. 


' To appreciate the points in issue in this revision it will be 
necessary shortly to set out the facts of the case. The proceedings 
arise out of a suit for compensation brought against the Governor- 
General in Council as representing the Bengal Nagpur Railway and 
and the East Indian Railway.. It appears that a quantity of black 
pepper was consigned for carriage to the plaintiffs. The consign- 
ment was loaded ata town called Alleppy on the South Indian 
Railway and delivery was to take place at cn on the East Indian 


(1) [1938] A. I. R. Calc. 268. i 2e "n 
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Railway. The goods had to travel over three railways, the South 
Indian Railway, the Bengal Nagpur Railway and the East Indian 
Railway. When the goods were delivered at Gaya it was found 
‘that there wasa shortage of g maunds and a suit was brought 
against the Governor-General representing the East Indian Railway 
and the Bengal Nagpur Railway for compensation amounting to 
Rs, 494. This suit was filed in the Presidency Small Cause Court, 
Calcutta and was heard by one of the learned Judges of that Court. 
On behalf of the present petitioner it was urged that the Court had 
‘no jurisdiction to entertain the suit. The suit seéms to have.been 
“regarded as one against two defendants, namely, the East Indian 
Railway and the Bengal Nagpur Railway. The notices urider section 
77, Railways Act and section 80, Civil Procedure Code had duly 
been served and the plaintiffs argued that the Small Cause Court 
‘had jurisdiction by reason of. the fact that the headquarters | of the 
East Indian Railway were within the local limits of the Court's juris- 
diction and that as leave had been obtained the Bengal Nagpur 


Railway could also be properly régarded as defendants. The com- _ 


tention on behalf of the Governor-General was that ‘neither of these 
railways carried on business within the local, limits of the Court 
and no part of the cause of action arose within those limits: That 
being so it was stated that the Court ‘bad no jurisdiction. It was 
further contended that the results showed that the Court could not 
have jurisdiction by reason of section 18(c) Presidency Small 
Cause Courts Act. The relevant portion of section 18, Presidency 
Small Cause Courts Act is in these terms : 


“Subject to the exception in section rg, the Small Cause Court 
‘ shall have jurisdiction to try suits of a civil-nature—. - 


When the amount of value of the subject-matter does not exceed 
two thousand rupees ; and— 


(&) the cause of action has arisén, either wholly or in part, 
"within, the local limits of the jurisdiction. of the Small .Cause 
Court, and the leave of the Court has, for reasons to be recorded 
by it in writing, been given before the institution of the suit ; 
i TEAM i ! 
. (c) any of the defendants at the tims of the institution of the 
suit, actually and voluntarily resides, or carries on business or per- 
‘sonally works for gain, within such local limits, and either the leave 
-of the Court has been given before the institution of the suit, or the 
defendants who do not reside, or carry on business, or personally. 
work for gain, as aforesaid, acquiesce in such institution nen” 
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Cn ^ According to the argument addressed to the Court on behalf of 

1948. the Governor-General, neither of these railways carried on business 
Dominion of India Within the local limits of the Court and therefore section 18 (c) 
could have no application ; neither section 18 (a), because accorde 
ing to the case for the Governor-General no: part of the cause of 
action arose within the jurisdiction. ` : 


The learned Small Cause Court Judge held. that s had juris-. 
` diction tò hear the case and it ‘appears to have been conceded 
“eventually that the loss was caused on the Bengal Nagpur Rail- 
way.- Eventually the suit was decreed against the Governor- 
General in Council as representing- the d Nagpur Railway for 
Rs, 860 with costs. 


An application was then made toa Full Bench of the Small: 
C" Cause Court and the point a&to jurisdiction was again argued. 
N The Full Bench was of opinion that the Court had jurisdiction to 
entertain the suit by reason of the provisions of section 18(c), 
Presidency Small Cause Courts Act. The Court held that the 
“~~ East Indian Railway carried on its business at its headquarters 
situate within the local limits of the jurisdiction of the Small Cause 
Court and as tha leave of the Court had been' obtained the suit 
could be maintained not only against.the.East Indian Railway, but 
against the co-defendant, the Bengal Nagpur Railway also. 'The 
result, therefore, was that xs application to the Full Bench failed 
and was dismissed. ° 
i On behalf of the Governor-General in -Council it has been 
urged before us that the decision of the Full Bench is clearly 
erroneous, It is contended that the Governor-General in Council 
and at the present time the Dominion of India: owns both the 
East Indian Railway and the Bengal Nagpur Railway. It was 
urged that the business of both the Railways was at that. time 
carried on by the Governor-General in Council and is now carried 
on by the Dominion of India and it cannot be said that either 
„the Governor-General in Council carries on his business in Cal- 
cutta or does the Dominion of India do so to-day. It was urged — 
thatif the suit be regarded, as it must be regarded, as a suit 
* against the Governor-Genéral in Council and now the Dominion 
of Indis, then clearly the. Small Cause Court had had no juris- 
diction, as neithar the Governor-General in India nor the Domi- 
nion of India resides norcarries on business within the local 
limits, and no part of the cause of action arose in Calcutta. Thé 
-cause of action, it was urged, arose entirely on the property of' the 
Bengal Nagpur Railway. 
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It appears to me that if this suit isto be regarded asa suit 
against one defendant, namely, the Governor General in Council, 
and now the Dominion of: India as owner of both these railways, 
then the Small Cause Court clearly had jurisdiction by reason of 
section 18(a), Presidency Small Cause Courts Act. 


It istrue that the goods were lost on the property of the 
Bengal Nagpur Railway which would be outside the jurisdiction. 
But. it.is élear that part of the cause. of action against the 
Governor-General or the Dominion of India is the service of 
notice under section 77, Railways Act and section 80, Civil Pro- 
cedure Code. These notices, in so far as they concern the East 
Indian Railway, at least were served in Calcutta within the local 
limits of the jurisdiction. If the suit isto be regarded as against 
one defendant. then only one set of notices were required and 
those .notices were served on *the Governor-General at a place 
within the local limits of the jurisdiftion of the Court and there- 
fore part of the cause of action against the Governor-General in 
Council or the Dominion of India arose within the local limits of 
the jurisdiction of the Small Cause Court. -Further, leave of the 
‘Court was obtained and that being so, the case falls precisely 
within the terms of section 18(a), Presidency Small Cause Courts 
Act. It is to be observed that learned Advocate for the peti- 
tioner concedes that the proper way of viewing this suit is asa 
suit against the Governor- General in Council and notas. a suit 
against the Governor-General in Council representing two rail- 
ways. The Governor-General in Council, and now the Dominion 


of India, does own these two railways. But as owner of the rail-. 


ways, the Governor-General in Council or the Dominion of India 
is the same entity. It does not own the Bengal Nagpur. Railway 
- in another capacity. It owns both, and therefore it may well be 
that upon the true view of the facts in this case, this was a 
suit against one defendant and one defendant only, namely, 
the Governor-General in Council and now the Dominion of 
- India; As I have said, regarded in that way this case clearly 
falls within section 18(a), Presidency Small Cause, Courts Act, 
and the Court had jurisdiction. 


If the suit is regarded, as it was regarded, as a suit against 
two entities, namely, the East Indian Railway and ‘the Bengal 
Nagpur Railway, it appears to me clear that the Court had juris- 
diction under section 18(c) If these railways are two distinct 
entities then each railway must carry on its business at some 
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particular place. ‘A company carries on business at its registered 
office, and it would appear to me that a railway treated as a 
separate entity would carry on its business at its head office, 
Admittedly the head office of the East Indian Railway is within 
the local limits of the jurisdiction of the Small Cause Court, 
though the head-quarters of the Bengal Nagpur Railway, being 
at Kidderpore, is outside such limits. It must’ be remembered 
that leave of the Court was obtained for bringing this suit, and 
that being so the case falls precisely within the terms of section 
18(c) What that provision requires is that any one of the 
defendants at the time of the institution of the suit actually and 
voluntarily resided or carried on business within the local limits 
of the jurisdicton of the court and either that leave of the Court 
had been given for the institution of the suit, which had been 
done in this case, or that the defegdant who did not reside or 
carry on business within the Jiniits acquiesced in the institution 
of the suit. 


Clearly, the Bengal Nagpur Railway did fiot acquiesce in 
the institution of the suit, but the case falls’ within the provision 
because the East Indian Railway carried on the business within 
the limits of the jurisdiction and leave of the Cougt has been 
given. That being so,the Court had jurisdiction. 


It was argued, however, tbat eventually it was held that the 
Bengal Nagpur Railway was solely responsible and the suit as 
against the East Indian Railway was dismissed. If the suit could 
be regarded as a suit against two entities that would be so. But 
if it is to be regarded, as I think it might well be regarded, 
as a ‘suit against one entity, -there was no dismissal of the sult in 
part at all. However, the argument was that as the suit was 
dismissed against the East Indian Railway, which was the defene 
dant that carried: on business within the local limits of the 
Court, then the Court could have no jurisdiction to make any 
decree against the other railway, namely, the Bengal Nagpur 
Railway which carried on its business outside the limits of the 
jurisdiction of the Court. 


The question of jurisdiction must be decided upon the 
allegations in the pleadings and it-must be decided, before the 
case begins, whether or not there is jurisdiction. If on the face 
of the plesdings, the Court has jurisdiction, it matters not that 
later the suit’ as against the person who carried on business or 
resided whithin the jurisdiction is dismissed, If the suit is to 
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be regarded as a suit against the two - defendants, the -Court 
clearly bad jurisdiction upon the allegations in the pleadings. 


A single Judge decision of this Court, namely Dominion of 
India v. Gopal Chandra Tapadar (1), Civil Revision Case 
No. 1832 of 1947, decided on 24th February, 1948 has 
been cited-to us. In that case a number of. bags of cement were 
. consigned from a ‘station on the East Indian Railway for delivery 
to*the plaintiff at a station on the Bengal Assam Railway. The 
goods had to be carried not only on the East Indian Railway, 
but also on the Oudh & Tirhut Railway, then known as the 
Bengal ‘and North Western Railway, before -they reached the 


Bengal Assam Railway. It seems that when these goods rea- ` 


ched Mahadebpur Ghat on the Oudh and Tirhut Railway, they 
were lost -and a suit was brought in the Small Cause Court, 
Calcutta, against the East Indian Railway administration, the 
Tad and Tirini Railway and the Bengal. Assam Railway. 


A T was taken as to- whether the Small ` Cause Court had 


jurisdiction to decree the suit against the Oudh.and Tirhut 
- Railway. It seems to have .been concéded by learned advocate 
on behalf-of the railways the Court had jurisdiction with regard 
to the East Indian Railway and the Bengal Assam Railway as 
both those railways, it was said, carried on their business witbin 
the jurisdiction of the Small Cause Court. On the other hand, 
it was clear that the head-quarters of the Oudh and Tirhut Rail- 
way were not within the local limits of the jurisdiction. Lodge J. 
who decided the case held that the Small Cause Court had no 
jurisdiction to make a decree against the Oudh and Tirhut Rail 
way, because the case did not fall within the provisions of sec- 
‘tion 18, Presidency Small Cause Courts Act. The learned Judge 
appears to have thought that the appropriate paragraph of that 
section was para -(c), but in his view that: paragraph did not 
“give the Court jurisdiction because it was clear that the Oudh 
and Tirhut Railway had not acquiesced in the institution of the 
suit, Clearly, they had not acquiesced because they had taken 
the point of jurisdiction. There is nothing in the judgment of 
Lodge J. to suggest that leave of the Court had been obtained 
to bring the suit, and that being so, it might ve said that section 
18(c) did not apply. 


4 
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This case before Lodge J. of course proceeds on the 
assumption that these three railways which are now owned by 
the Dominion of India were three separate entities. But it may 
be said that they are now merely three pieces of property 
owned by one owner, the Dominion of India. The Dominion 
in that case might have been sued and if the requisite notices were 
served atthe head office of either the East Indian Railway or 


.the Bengal Assam Railway, it might be said that the case fell ' 


within ‘section 18(a) and no question of jurisdiction would have 
arisen. 


- For the reason which I have given I am satisfied that the 


` decision of the Full Bench of the Presidencf Small Cause 


Court was right, though I uphold the decision for somewhat 


different reasons from those stated in.the judgment of the Full 


Bench. 


The Rule must therefore be discharged with costs, the hearing 
fee being assessed at three gold mohurs. 


Chakravartti, J. :—I agree. 
8. C. Rule discharged. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Arthur Trevor Harries, Knight, Chic] Justice 
and Mr. Justice N. C. Chatterjee. 


` SM. SURAJ JAN BIBEE 
a s : v. 
BANKU BEHARY SAHA.* 


Thika Tenancy Ordinance, 1948—Surrender of Lease bya document—Payment 
by landlord for the structures—Meaning of “Thika tenant’? (monthly 


tenant)—Consent decree against the tenant who under-took to vacate - 


within six months— Refusal to vacate—Resisting application for execu- 
tion claiming protection under the Calcutta Thika Tenancy Ordinance, 
1948—System commonly known as “Thika,” “Thika Masik Utbondi’’, 


“Thika Masih,” “Thika Bastu” or any other like systems must be 
proved, ] 


The applicant's husband surrendered a Lease of the premises in suit 
to the respondent on 13th December, 1944, by a document in writing. The 
respondent paid the appellant a sum of Rs. 2000 and agreed to pay a sum 
of Rs. 200 for the Doors, Windows, Beams, Rafters, Bricks, Lime and 
7-Soorkey etc , of a structure upon the premises. In the said document it 
was stated that the appellant should be regarded as merely a Thika Tenant 
at will (monthly tenant) in ,respect of the said land. Then on ard 
January, 1946, tlie respondent obtained a consent decree against the appellant 
who undertook to vacate within six months. The appellant -did not vacate 
and claimed protection under the Calcutta Thika Tenancy Ordinance asa 
Thika Tenant : 


Held, the appellant is not entitled to get the protection under the 
, Calcutta Thika Tenancy Ordinance as it has not been proved that he lsa 
Thika tenant within the meaning of the Ordinance, ` 


Murari- Mohan Mukherjee v. Prokash Chandra Chatterjee and Haran 
Chandra Dey v. Srimati Charu Bala Dassi approved. 


Appeal by the Judgment-debtor. 
Application for execution of a consent decree. 
The material facts appear from the judgment. . 
Mr. Gouri Mitter for the Appellant. - z 
Messrs. È. R, Meyer and B. K. Ghosé for the Respondent. 
*Appeal from Original Order No. 104 of 1949, against the Order of 
S. N. Benerjee, J. dated the 28th March, 1949, sitting on the Original Side, 


(1)«(1949) 53 C. W. N. 640. 
(3) (1948) 53 C. W. N. 553. 
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The judgment of the Court was delivered by 

‘Harriss, C. J.:—This is an appeal from an order of 
Banerjee j. sitting on the Original Side dated March 28, 1940 
allowing an application for execution of a decree. ] 


The respondent obtained a consent decree against the appellant 


' on January 3, 1946 and by that decree the defendant undertook 


to deliver possession within six months, execution of the decree 
being stayed for that time. : 

The defendant did not vacate at the expiry of the period of 
six months and on December 3, 1649 the Court made an order 
directing the Sheriff to deliver possession of the premises to the 


. respondent. The Sheriff failed to. deliver possession and an 


application was made to the court for an order that the Sheriff of 
Calcutta be directed to deliver possession of the land and premises 
known as No. 3, Nayan Krishna Saha Lane in the mode described 
by Order 21 rule 35 of the Code of Civil Procedure. i 


The appellant resisted the application and claimed to be a 
thika tenant and entitled to,the protection given by the Calcutta 
Thika Tenancy Ordinance 1948. 

The learned Judge came tothe conclusion that the appellant 
was nota thika tenant and was not entitled to protection under 
the Ordinence. If no protection under the Ordinance could be 
claimed then it was conceded that the appellante had no asswer 
to the application, for execution. 


- It appears that the appellant’s husband had been a lessee of these 
premises from the respondent but on December 13, 1944 this lease 
was surrendered by a document of that date. It appears from 
the document that there was still fourteen. years of the lease to 
run but the lessee owed large sums of money to the landlord. As 
a result of an. agreement- entered: into between the parties the 
lessee the appellant gave up all claims under the lease and the 
landlord the respondent in turn. gave up certain decrees and ^ 
claims which he had against the appellant, Further the respondent 
paid the appellant a sum of Rs. 2,000]- in cash and agreed to pay 
a sum of Rs, 205]-for the doors, windows, beams, rafters, bricks 
lime, surki etc. of a structure upon the premises. The document ` 
ends with these words: “I sign and.execute this deed of surrender 
by giving up in your favourall my rights etc. to the said land 
which I now have on the basis ofthe said temporary lease, I 
shall have no further claim or demand, right, title and interest 
on account of the said temporary lease. From this day I shall 
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be regarded as merely a thika tenant at will (monthly tendnt) in Civa., 
respect of the said land”, The document- was of course executed 1949. 
by the appellant. i d Sm. Suraj [an Bibea 


The document is in Bengali and I have merely set out a transla- Banku Behary Saha. 
tion and there can be òn doubt thatthe translation i is accurate. The Harries, C 
Application was to be regarded as “Ichhadhin thika praja” and ics ? 
"immediately following these-words the words “monthiy tenant” in 
& English appear in brackets. 


Leàrned Counsel on behalf of the appellant has contended that 
this desd of surrender clearly created a thika tenancy within the 
meaning of that term as used in tbe Calcutta Thik: Tenancy 
Ordinance, 1948. That being so it is said that the appellant was 
protected by section 3 of that Ordinance. That section provides : 


“Notwithstanding anything contained in any -other law for the - 
time being in force no decree or order for- the ejectment of a 
thika tenant shall be executed during the continuance in operation 
of this Ordinance”. 


It wai, agrued before Banerjee J. that this section afforded no 
protection where the decree for ejectment was a consent decree ; 
but- the learned Judge preferred not to rest his judgment on any 
such basis and Ido not therefore propose to -consider that matter 
any further. - 


In the learned Judge's. opinion: the appellant had failed to 
prove that she was a thika tenant within the meaning of theterm - 
as used in the.Ordinance. It isto be.observed that no one but 
a friend gave evidence on behalf of the appellant and the evi- 
dence of that friend is toa very large extent inadmissible to 
explain or add to or vary tne terms óf that writing 

The learned Judge was: of opinion that there was no force in " 
' the appellante’s defence because she had failed to show that she 
was a person who held this tenancy under the system dommonly 
known as “thika” “thika masik utbandi" “thika- masik” “thika 
bastu” or under any other like system. t 

Learned Counsel for the appellant has Sinleénded that itis 
sufficient that her tenancy is described asa thika tenancy in the 
agreement. Butit,appears to me that not. all thika ‘tenants come 
within this Ordinance because a thika tenant as in term is used 

~ in the Ordinance means any person whether under a written 
lease or otherwise andor but for a special contract would: be 
liable to pay rent ata monthly or any other periodical rate for 
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that land to such other person. There is no evidence in this 


> Čase at all that the (tenancy held by the appellant was one under 


any of thesefsystems. The necessity for such eviderce has been 
stressed in two recent cases of this Court namely the cases of 
Murari Mohan Mukherjee v. Probash Chandra Chatterjee (1) 
Haran Chandra Dey v. Sm. Charu Bala Dassi (2). 


In Murari Mohan Mukherjee’s case, P. B. Mukharji, J. held 
thatja tenant holding over after the expiry of a lease cannot be 
treated as Folding tbe land within the meanirg of the expression 
“under any" other lile system” in section a (5) of the Calcutta 
Thika Tenancy Act 1949 or section a of the Calcutta Thika 
Tenancy Ordinance 1948. He further held that a tenant under 
the said section can only be called a thika tenant when it is one 
under any particular system as mentioned therein or under & 
similar system. It isa matter of proof and evidence in every 
case and it is essential for the tenant to establish it by evidence, the 
onus of proving this being upon bim. 


In Haran Chandra Dey's case Banerjee J, held that where 
any particulars of a tenancy or of any system under which the 
te nancy is beld are not known and it is not proved that the struc- 
tures or any of them standing on the, land are erected by the tenant 
it cannot be said that the tenant is a “thika tenant” witbin the 
meaning of the Thika Tenancy Ordinance. 


Both these cases make it clear that the person seeking the 
protection of the Ordinance must show that his tenancy is under 
one of these various systems. There is no evidence at all- as to 
whether this tenarcy is covered by any of these systems and there- 
fore I think Banerjee J. was right in holding that the Recasence 
gave no protection to the appellant. 


Further it is clear that the appellant had not erected structure 
on the land as a thika tenant. 
e 


What had occurred was tbat the appellant or her husband 
whilst lessees had erected structures which were actually purchased 
by the landlord respondent and there is nothingto suggest that after 
this deed of surrender any further erections were made by the 
appellant in her capacity under the agreement. As pointed out 
by Banerjee J. in the case to which I have just made. reference 
in order to be a thika tenant it must be established amongst other 


(1) (1949) 53 C. W. N. 640. 
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facts that the tenant has made certain erection upon the land 
which he had held as a thika tenancy under one of the systems. 
‘That factor is entirely absent in this case and-I do not think that 
the fact that the tenant had erected a structure on the land whilst 
a lessee brings the case within the Ordinance particularly when 
the landlord had actually agreed to purchase the materials of such 
structyre, 


It appears to me that what the parties contemplated in this case 
, was an ordinary monthly tenancy. After the Bengali words the 
words “monthly tenancy" were written in English presumably to 
make the position perfectly clear. A monthly tenant is not 
necessarily a thika tenant and I think that the learned Judge was 
right in holding that on materials before him he was compelled to 
hold that the appellant was a monthly tenant only and was not a 
thika tenant within the Ordinance. That being so the appellant 
had no defence whatsoever to the respondent's application and the 
order of Banerjee J. cannot possibly be assailed.. 


In the result, therefore, this appeal fails and is dismissed with 
costs. The stay order is vacated. The attorneys for the respon- 
dent will be entitled to appropriate the sum of Rs 600 deposited 
within them under orders of the court or such portion of that sum 
as is requiréd to satisfy this decree for costs. . 

^ Mr. Profulla Ghosh: Solicitor for the Appellant. 


Messrs. B. N. Basu & Co. + Solicitors for the Respondant. 
8 K. R. C. , Appeal disntissed, 
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CRIMINAL REVISION. 


Before Mr. Justice R. P. Mookerjee and Mr. Justice 
K. C. Das Gupta. 


THE CORPORATION OF CALCUTTA 


ps 
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SUB-POSTMASTER, DHARAMTOLA POST OFFICE.* 


Calcutic Municisal Act (III B. C. of 1933), section 386—Chapter 25— 
Headings, if have any bearing on sections—Interpretation, rule of— 
* Trade," meaning of—Licence and lax, difference betmeen, and where 
required—Crown not mentioned in the statute, if to, be bound by 
* necessary implications’ —Proceedings whore the rights, properties and 
prerogatives of the Crown are involved, if only subject to such statutes, 


Chapter 25 of the Calcutta Municipal Act is headed as for “Inspection 
and Regulation of premises, and of factories, trades and places of public 
resort”, Thischapter is subdivided into two part& Sections 380 to 384 
are under the scb-heading ‘‘Factories, trades and places of public resort.” 
The provision oi section 386 ar: to be interpreted with reference to the 
sub-heading “Factories, trades and places of public resort," 


The headings prefixed to a section of a set of sections in modern statutes 
are regarding preambles to those sections. It is nowa settled rule that the 
tunction of thé preamble is to explain it as best suits the intention, 


In re Carlton (1)and Corporation of the City of Toronto v. Toronto 
Railway Co. (2) cited, 


On examination of section 385 and those follow it, it isclear that each 
one of those seczions 1¢.ates to factories, trades and places of public resort. 
If the provisions of “section 38 are not taken to be limited and applicable 
only to tactories, trades and places of public regort the result woula be that 
whenever anything 15 stored, however small the quantity and for whatever 
purpose such storing may be made, a licence will have to be taken oüt--an 
interpretation which 1s neither reasonable nor can be deemed to be convenient ° 
to the society at large. 


lf the provisions are clear and unambiguous, a Court of law has nothing 

to do with the reasonableness or unreasonableness of such statutory provi- 

sions except so farat it may help it in interpreting what the legislature 
bad said. l j 


*Criminal Revision No. 378 of 1948, against the Order of the Municipal 
Magistrate, Calcutta. 


(1) [1945] Ch. 372. 
(2) [1907] A. C. 315. 
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` - Cooke v. Vogeler (v) referred to. : Cananat. 
But while interpreting a provision in a statute when two meanings are 1948. 


possible, and one of the interpretations is neither convenient nor reasonable, The Cor tion 

then such interpretation ns would make the provision reasonable and jost of Ca cutta — 

would be more acceptable than the other, , Sub-Postmaster. 
The word “trade” is one of avery general application and must always i 

be considered along with the context in which it is used. 


\  Halsbury, Laws of England, Vol. 32 fp 33-4. ú 


, “Trade” in its primary sense means the exchange of goods for goods or 
money, 


Municipal Commissioners of Baranagore v. Baranagore Jute Factory Lid, 
(2) referred to and discussed. 


A statutory provision for taking out a licence is intended to control the 
carrying Of a trade simpliciter and is not meant tobe tax on the profits, 
But where a statute provides fora licence ora permit being taken out for 
carrying On a business or a trade it is neither necessary nor relevant to con- 
sider whether the persons concerned actually earned a profit or even inten- 
-ded to make profit out of the trade or carried on business from some motive 
Or other for benefiting the public or a section thereof by selling at a 
loss. 


Burmah Shell Oil Storage and Distributing Co. v. Howrah Sane 
(3) referred to. 


- On the facts admitted, the articles were stored for trade and accordingly 
section 386 of the Act is attracted unless its application is otherwise 
barred, ! 


If it were manifest in the terms of the Statute that it was the intention 
of the legislature that the Crown should be bound the result would be the ' 
same as if the Crown had beed expressly named, But where the intention 
of the legislature was not so manifest the Crowa was not ‘bound by ° 
“necessary implications” though the statute was clearly for public benefit. 


“Provins of Bombay v. Municipal Corporation of the City of Bombay (4) - 
followed. : , 
Gorton Local Board v, Prison Commissioners (5) and dean 

v. Hancock (6) approved, . : 

E ^ 
(1) [1901] A. C. 107. i : 
(2) (1937) 41 C.N. N, 662. ‘ 
(3) (1936) 40 C. W. N. 766. n 
(4) (1946) L. R; 731. A, 971. - y SM et 
` (5) [1904] 2 K. B. 165 footnote. - 2 
E (6) [1940] K. B, 427. : E 
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Cennnar, This decision is in very general terms'and isnot in any way limited to 
1948. proceedings affecting rights to property or prerogatives of the Crown only. 
M x 
The Corporation Hornsey Urban- District Council v. Hennell (1), Aftornoy-General v. 
of Calcutta iris (2) and Cooper v. Hawkins (3) referred to. 
. v. 
Sub-Postmaster. The Crawn is not affected by the provisions in keilan 421 of the Act 


as it cannot be said that by necessary implication the Crown 1s bound A hisy 
section of the Act, 


The complainant, the Cosgoraion of Calcutta, is the Petitioner. 


Application under section 439 of the Code of Criminal 
Procedure, 


‘Te material facts will appear from the judgment. 
Messrs. N. K. Basu and Pashupati Ghose for the Petitioner. 


Me. P. B. Mukharji (Jr. Standing Counsel) and Mr. N. C. 
Talukdar for the Opposite Party. : 


The following judgment was delivered by:— 


April, 7. Mookerjee, J. :—This rule was issued against. an order of 
RD acquittal passed by the Municipal Megistrate, Calcutta and raises - 
some very important questions of law. 


^A complaint was filed on behalf of the Vo HEUS of Calcutta 
against the opposite party inter alia that premis:s No. 43, 
Dbaramtolla Street, Calcutta, was being used or permitted to be^ 
used as grains, flour and atta shop without taking outa licence 
for the year 1945-46 under section 386 of the Calcutta Municipal 
Act. Summons was accordingly issued against the opposite party. 
The learned-Magistrate by his order dated March 1, 1948 held 
. that the storing of grains in the premises was by the Post and 
Telegraphs: Department of the Government forthe benefit of the 
employees of that Department and not for trade, and so that 
‘purpose could not be taken to be "storing" as contemplated undef 
Section 386 (1) (a) of the Calcutta Municipal Act arid’ that prose- 
cution was also bad in law as the relevant provisions. could not 
“bind the Crown, The Magistrate accordingly acquitted the 
accused of the charges. 


Mr. Basu, appearing on behalf of the Corporation contends 
that Section 386 read with Schedulé XIX of the. Calcutta 


(t) [1902] a K. B. 73. - 
(2) [1940] 1 K.B. 497. E ch 
(3) [1904] 2 K. B. 164, EN g ] 
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Municipal Act are attracted if any one of the different items 
mentioned in the schedule are stored, irrespective of the fact 
whether stich storing is for purpose of trade, 


Chapter 25 of the Calcuttd Municipal Act is headed as for 
"Inspection and Regulation of premises, and of factories, trades 
and places of public resort". This Chapter is sub-divided into 
two parts. Section 380 to 384 are under the sub-heading 
“Factories, trades and places of public resort”. It is contended 
on behalf of the Corporation that the provisions of Section 386 are 
to be interpreted without any reference to the sub-heading 


“Factories, trades and places of public resort’, This contention 


cannot be upheld. The headings prefixed to a section ora set of 
sections in modern statutes are regarding preambles to those 
sections. I is now a settled rule that the function of the preamble 
is to explain it as best suits the intention. Z» re. Carlton (1)-citing 
Corporation of the City of HUE v. Toronto Railway & 
Co. (2). i 


On examination of Section 385 and those follow it, it is clear 
that each one of those sections relates to factories, trades and 
places of public resort. Ifthe provisions of section 386 are not 
taken to be limited and applicable only to factories, trades and 
places of public retort the result would be. whenever any thing is 
“stored, howevér small the quantity and for whatever purpose such 
storing may be made, a licence will have to be taken out. Every 
house-holder must then take out a licence for keeping in his bouse 
even small quantities of articles for ordinary and daily use—an 
interpretation which is neither reasonable nor can be deemed to 
be convenient to the society at large. Ifthe provisions are clear 
and unambiguous, a court of law has nothing to do with the 
teasonableness or unreasonableness of such statutory provisions, 
except 80 far as it may help it in interpreting what the legislature 
has said : Cooke v. Vogeler (3)... But while interpreting a provision 
' ina statute when-two meanings are possible, and one of the 
interpretations is neither convenient nor reasonable, then such 
interpretation as would make the provision reasonable and just 
would be more acceptable than the other. Coke on Littleton g7 A. 
In our view on the proper reading of Section 386, that Section is 


(1) [1945] Ch. 972. m : 
(2) [1907] A. C. 315. ° oo 
(3) [1901] A. C. ty. ^ 
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not of general application. Even if there be any doubt as to the 
proper effect and scope ofthe section, we have to refer to the 
special heading “Factories, trades and places of public resort”, 
and it must be held that section 386 will be attracted not with 
reference to storing in every premises, but only in those which 


_are limited by the description given by the sub-heading. 


It is conceded that grains etc. in the premises are stored. 
But it is contended that such storing is not for purposes: of trade, 
inasmuch as, these articles are meant for distribution amongst 
the employees of a particular Government Department at conce- 
ssion rates and such transactions it is argued, cannot be deemed 
to be in course of trade or business. “Trade” in its primary 


' sense means the exchange of goods for goods or monty. Reference ` 


is made to the Municipal Commissioners of Baranagore v. Baranagore 
Jute Factory Ltd. (1) as an authority for holding that trade 
must always connote transactions with a view to earn profit only. 
In the case cited above Section 123 of the Bengal Municipal Act 
(Bengal Act XV of 1932) read with clause I of Schedule IV of 
that Act, had to be considered. Clause I is in the following 
terms :— “Conipany transacting business within the municipality 
for profit or as a benefit of society” 


The test to be applied in that case was whether the concern 
transacted any business for profit or not. This case, therefore, 
is no direet authority for the wider proposition that trade must 
always mean a transaction for profit. 


In Burmak Shell Oil Storage and Distributing Co. v. Howrah 
Municipality (2) this Court had occasion to consider section 175 
of the Calcutta Municipal Act which requires a licence to be 
taken out by a person who carries on a profession, trade or calling 
indicated in schedule 175 and used in its ordinary sense viz: 
exchange of goods for money or goods for goods with the object of 
making a profit ; a statutory provision for taking out a licence is in- 
tended to control the carrying on of a trade simpliciter and is not 
meant to be a tax on the profits, In taxirg statutes, as under the 
Income Tax Act, while the making of profits makes person 
liable for the tax, “trades” must always be considered in the context 
of earning profits. But where a statute provides fora licence or 
a permit being taken out for carrying on a business ora trade 


(1) (1937) 41 C. W. N 662. 
(2) (1936) 40 C. W. N. 766. 
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it is neither necessary n nor : relevant to consider whether the per- Comar, 
sons Concerned actually earn 'a profit or even intended to make 1948, 
profit out of the trade or carried on the business fiom some The Corporation 
motive or other for benefiting the public ora section thereof by of Calcutta 


o Selling ata loss. The word “trade” is one of a very general Sub-Postmaster. 
application, and must always be considered along with the context 
in which it is used. (Halsbury—Laws of England, Vol. 33 
PP- 3374). ps 

In thé case now before us the intent of the lociclüture was to 
regulate and restrict, for the sake of- health and convenience of 
the public storing of particular provisions, . lt is immaterial 
whether the persons storing intend to or actually derive profit or 
not. The primary and dominant purpose of the statute is to be 
taken into considerátion.-. In this _view, it must be held, on the 
facts admitted that the articles were" stored for trade and 
accordingly section 386 of the Calcutta Municipal Act is attracted 
unless its application i is otherwise barred. 


It i is urged on behalf of the opposite party that the storing and 
sale in this case are by and on behalf of the Central "Government 
and as the Crown is not expressly named in the Calcutta Municipal 
Act the Crown is not-bound by the provisions. Referencé is.in this 
connection made to Province of Bombay v. Municipal Corporation of 
the City of Bombay (t), which overruled the judgment of the 
Bombay High Cóurt (2). In this case the Bombay. Corporation had 
under section 223 (1) and 265 of the City of Bombay Municipal Act 
1888 (the corresponding sections of tbe Calcutta "Municipal Act, 

~ Bengal Act III of 1923 being sections 244 and aga) attempted to 
lay watermains along Antop Hill Road, the property in which road 
belonged to Government. The test-to be applied for deciding. 
whether the Crown is bound by a statute or not, was held to be in 
no way different inthe case of the Indian Legislature, from that 
which has long been. applied in England. Itis incontrovertible 
that when the Crown is expressly named in a particular. statute - 
the Crown is bound thereby but difficulty arises when it has to 
be “ascertained whether the Crown is ‘bound by © “necessary z 
implictiong"'; The Judicial Committee also held that if it were 
manifest in the terms óf the statute that it was the intention of the 
legislature that the Crown should be bound the result would be 
the same as if the Crown had been expressly named. 


Maokerjee, 3. 


(1) (1946) L. R. 731. A. 271. "ur 2b. 
(8) [1944] L. L. R. 1944 Bom 101. 5 & 7 
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“On ‘behalf of the Bombay Municipal Corporation it had also 
been contended before the Judicial Committee that .whenever.a 
Statute is enacted “ for the public good” the Crown, though pot 
expressly named must be held to be bound by its provisions and 
as the Act was manifestly intended to secure public , welfare it must 
bind the Crown. Though this position is supported by early 
authority and is to be found in Bacon’ 8 and other text books.the 
Judicial Commitree held that view could not be regarded as 
sound, except in a strictly limited sense. Reference was made to 
Gorton Local Board v. Prison Commissioners (1), and the 
Attorney-General 7. Hancock (2) as instances where the Crown 
was held not to be bound although the statute in question was 
clearly for the public benefit. Their Lordships further observed as 
follows: “Their Lordships prefer to say that the apparent purpose 
of the statute is one element, and may be an important element, 
to be considered when an intention to bind the Crown is alleged. 
If it can be affirmed that, at the time when the statute was passed. 
and received the royal sanction, it was apparent from its terms 
that its beneficiert purpose must be wholly frustrated unless the 
Crown were bounded, then it may be inferred that the Crown bas 
agreed to be bound. Their Lordships will add that when the 
Court is asked to draw this inference, it must always be remem- 
bered tha:, if it be the intention of the Legislature that the Crown 
shall be bound, nothing is easier than to say so in plain words, 
The distinction made in Scottish cases, between ‘property held 
Jure corona and other property of the Crown, was further held as 
not to have been adopted in England and does not seem to their 
Lordships to be in accordance with a body of English authority 
which, where an encient doctrine of the Common Law of England 
is in question, ought in their Lordships opinion to prevail. " The 
law of England and of India was held to be the same, and their 
Lordships could ‘ind no reason to say by necessary implication 


the Crown was bound hy the relevant sections of the Bombay 
Municipal Act. 


Mr. Basu appearing on behalf of the petitioner Corporation. 
contends that the case before the Judicial Committee as also. tlie; 
decisions do not apply. The Hornsey Urban District. Council-v. 
Hennell (3). and Attorney General v. Hancock: (a); refer to 


(1) [1902] 3 K, B. 165 footnote, 
(2) [1940] 1. Ka B.427. 
(3) [1902] 3 K. B. 73. 
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instáüces ‘whete tha relevant. statutory provisions interfered with the 
right to “property of the Crown but in the -casé now before us 
there i is no question of any interference with any right to property. 
The provisions" under consideration, require certain licences to 


be taken out ; these" provisions, it is urged, do not in any way. - 


affect rights over ‘Property: or ‘prerogative of the Crown, ` No doubt 
this ‘aspect: of the“ question ‘was not argued befóré" “the ' Judicial 
Committée-in- the ` Province’ of- Bombay v. Musiapal Corporation 
of the City of. Bombay (i Our attention" is particulirly draw 
fo the observations in‘ Attornty General v. “Hancock (3) at page 439+. 
“The-Rule is now well-written and cléar that if an Act of Parlia- 
ment when otherwise divest thé" Crown of itd’ property; rights, 


interests or prerogative, it is not ‘to. be construed as applying © 


to the Crown unless the Crown is mentioned either expressly: or 
by necessary implication. 5 Iti is further pointed- that tbe relévant 
provisions of the Calcutta Municipal Act which are now before 
us for consideration only deal with. the mode‘ or manier of 
carrying on a. business on: trade and not with the- carrying on the 
business_itself. 


' Although this: particular. line “of. atigurhent now ‘advanced before. 


us was not considered’ by the Judicial: ‘Committee, ' its decision, 
however, is in very general terms and 'is.not in Any Way limited to 


~ proceedings- affecting ‘rights to property or prerogatives of the' 


` Crown. The Judicial Committee came to’the:conclision as’ stated 
, above without making any distinction between provisions affecting 
rights to property or otherwise. It was laid down that ‘the law is 


not in any.way different in the case of Indidn Législation from ' 
that Which: has long been applied in England.’ If we’ analyse the’ 


various decisions of the ‘English Court, it. will be apparent ‘that 


the principle ‘bas not beerí limited to provisions affecting rights to” 


property only. One ofthe cases in point is Coofper'v. Hawkins 
(3) ‘The question in issue in this case was whether’ regulations 
regulating the-speed of locoinotives. within: certain: ‘areas’ applied 


to the running-of a locomotive owned’ by'the Crown and ‘driven ' 


by aservant of the Crown on Crown service. Lord, Alverstone 


C. J: “referred” to “his earlier “obäervations in. ` Hornsey Orban i 
District ‘Cositicil v. ‘Hennell (4) and applying the same tests tothe 


facts of the later“ case, held that the  legulationa: did not affect. the 
rowie In Cooper Y v. Hawkins (3) ( (Supra) the provisions eacesd 


w (1945) L. R. 73 L A, 371. (a) [1940].1 K. B. 4a7. 
(3) [1904] 2 K. B. 164, - . (4) [1902] a K. B. 78. , 
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the mode or manner of running a locomotive and did not affect 
any property belonging to the Crown. The observations of Lord 
Alverstone C. J, and Wills J. make it abundantly clear that the 
Crown is not ordinarily bound and statutory provisions and the 
question of right to property is not a determining factor. 


‘In our view the decision by. the Judicial ;Conimities in the 
Province of Bombay v. Municipal Corporation of the City of. Bom- 
bay (1), must be taken to..be-an authority on the general as to 


when the Crown is bound by statutory provisions. Decisions . ~ 


given by the Judicial Committee are binding on us and it is not 
open to this Court to go into the reasons or the absence of reasons 
supporting the decisions of the Judicial Committee. 


Had the question been ves integra and had it been open to 
us to consider the question untrammelled by a decision of the 
Judicial Committee we might have considered the reasonableness 
and propriety of applying the principles as enunciated by the 
English Courts and also how far they should be applied to Indian 
conditions. For some years past the position of the Crown with 
regard to liability and procedure has been considered by the 
lawyers in England as being “antiquated and absurd as con-' 
trasted with that of ordinary individuals" and reform in this res- 
pect has been considered to be long orerdue, The directions 
given by Lord Birkenhead L. C. in 1921 &nd Lord Haldane L. 
C.in 1924, may be referred to in this connection.. With the 
growing nationalisation of industries and the Government itself 
undertaking trade and commerce the question has assumed 
greater importance. The Courts, however, are not concerned 
with the policy underlying such legislation or reform, we are only 
to apply the law as it stands. As stated already we are bound by 
the decision of the Judicial Committee and we must hold that 
the Crown is not affected by the provisions contained in section 
42i ofthe Calcutta Municipal Act as it cannot be said that by 
necessary implication the Crown is bound by this section of the . 
Act. This Rule must accordingly be discharged. ec 


On behalf of the petitioner Corporation we have been moved 
to grant a certificate under section 205 of the Government of 
India Act. Section 205 refers only to cases involving substantial 
question of lew as to the interpretation of the Government of India 


Z U, 1946, L. R. 73 1-À: 251, - f p i 
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Act and Order in -Council “made thereunder, or of the Indian 
Independence Act or of any Order made thereunder. , Questions 
of law raised and decided in the appeal now before us do not 
touch any -of the Acts or Orders referred to in section 305 of 
the Act. E: "a as x 


' Certificate is agcordingiy withheld, —' l ER 
S. c. ~ Rule discharged. 


Before Sir Arthur Trevor Harrie, Chif Justia a d 
Mr. Justice S. C. Lahiri. ^.^ 
GAJENDRA DUARY AND OTHERS ^ 
i CE mt. S 
ML THE KING* | n 
Criminal ^Trial—Bail, caxcellation “of—Execution of bonds Magistrate 
. lMaring case against petitioners prosecuted under section 110 of the 
Code of Criminal Procedure, in a camp—Fire in a neighbouring hut— 
Everybody including the Magistrate ran out to the place—The Police 
and the Magistrate heard that an agent of the petitioners sei fire to 
the kut—Police then applied for cancellation of bail and execution of 
bond by the petitioners—No witnesses sxamined—Magistrate passed 
` order “cancelling bail and directing execution . of bonds—Magistrate 
' cannot decide matters relating to cancellation of bail on hearsay—Order 
of cancellation of bail and execution of bond improper and illegal. — 


. The'Magistrate is a judicial officer and can “act only jodicially. Cancel- 
ling bail-and demanding bonds “are matters which cannot be decided on 


hearsay, but could only be decided upon proper material presented to the ` 


learned Magistrate in the-proper manner.. He cannot act on -hearsay and 
on statement. made to him outside the Court by some men and women, 


s Pétition by the accused. 
Petition under section 439 of the Code of Criminal Procedure. 
The inaterial facts will appear ftom the judgment. 
Mr. Sudharigsu Sekhar Mukherjee for the Petitioners, eair La 
Me WE. Sen for the Crown, MET 3 >) ee te 


m "ACriniibal Revision ‘Casn No. 500 Orig ek eS : E 
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- The-judgments of the Court were as'follows-:— 


Harries, C. J, :—This is a pelition for revision of an.order 
ofa learned Magistrate directing certain accused. persons ‘to 
execute a bond in the sum of Rs, soo with two sureties of like 
amount fcr keeping the peace until the conclusion of a -certain 
enquiry. 


The petitioners were being prosecuted under section rro of 
the Code of Criminal Procedure. The learned Magistrate was 
hearing the case in camp. Whilst the case was proceeding there 
was an outcry that there was a fire ina neighbouring house and 
everybody seems to have run out including the learned magistrate. 
The learned magistrate in his judgment ‘says that he learnt from" 


- Some men and two females who were inmates of a hut which was 


burning that they had seen one Tari running out from behind 
the hut as soon as it was ‘on fire. . Tari, it was- said; ‘was a sister 
of three of the petitioners and either the landlord or the paramour 
of the fourth petitioner, - The hut: which was’ burning belonged to 
to two persons, Srinath Roy and Debendra Roy, who were 
prosecution witnesses in the case. The learned magistrate said 
that he inspected the fencing which had been broken down in 
order to obtain access.to the rear of the hut, and then hé went . 
out with the police in search«of the woman. They -failed. to find 
the. woman and -then returned to continue hearing the case. 
Apparently fire again broke out in this hut or huts and. there was 
another’ outcry anc people ran about 


The: police appear-to-:have applied tothe learned magistrate 
praying that he:should cancel the bail of the four accused persons 
and ‘direct that they should, enter into, bonds, ‘lhe learned 
magistrate admits that there were no witnesses whom he could 
examine. . Nevertheless, he came to, the conclusion that there was 
not the slightest doubt that public tranquility «had been "badly : 
disturbed. by the-action - of an-agent of the accused persons and- 
that there was ground for public- apprehension.’ Unless’ action’ 
was immediately taken further mischief might .be engineered by 
them against the witnesses. 


The only basis for this finding isa statement made to tha 
Magistrate outside the Court by some men and two women that 
they had seen Tari running away from behind the hut. Whether 
Tari set fire to these huts or notis impossibla to say ; but the 


learned mazistrate appears to have overlooked entirely that he 


` 


Vou84:) PN ` MOR COURT. 


was a judicial officer who-could only” "act jadicially. “Cancelling 
bail and demanding -bonds are matters which cannot be decided 
on hearsay, but could only be dèċidėd ‘upon proper material 
presented to the learned magistrate in “the proper manner. He 
cannot act on Hearsay and tittle-tattle, and it appears to me 
that there was no material at dll here upon which the order could 
have been made. The most that can be said was that there was 
a suspicion that Tari was connected with this fire, but it in no 
Way follows that Tari was the agent of the accused, though of 
course she might have been. But before an order of this ‘sort 
could have been made some material should have béen before 
the magistrate whicb would-have amounted'to proof. There was 
no ‘material of any kind and the learned Magistrate acted on the 
suggestion’ of the police immediately. 


In my view this'order cannot possibly ‘be sustaitied and must 
be set aside, and the accused - must be reléased on their . original 
bail immediately. fs 


` The Rule is made absolute and pines of accordingly, 
Lahiri, J. 1—1 agree, — LL 
8. C. "uw. We ; . | Rule made absolute. 


? i 
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-APPEAL FROM ORIGINAL CIVIL. 


Befere Sir Arthur Trevor Harnes, Knight, Chief Justice 
and Mr. Justice S. B. Sinka. 


PES CAN BENOY SHANKAR DHANDANIA AND OTHERS 
1949. v. 
Due 
March, 37, CHOTEYLAL DHANDANIA AND OTHERS,* 


Setting aside compromise decree by minors—Leave under order 32 rule 7 of 
Civil Procedure Code—Compromise actually entered into on behalf of the 
minors prior tc obtaining leave of Court—Subsequent granting of leave 
under order 32 rule 7 of Civil Procedure Code and certificate by Court— 
: Trregularities in tke appoiniment of goardian-ad-litem—No leave under 
. order 32 rule 6 of Civil Procedure Code—No substantial representation of 
the minors—Campromise voidable by the minors—Leave under clause 12 
of Letters Patent—Addition of new parties by amendment of plaint— 
Fresh leave under clause 12, if necessary. ` 


H and his three infant sons forming a joint Mitakshara family instituted 
a suit for partition against C and his minor son by his second wife forming - 
a joint Mitakshara family and B a separated son of C by his predeceased first 
wife. At the time of the institution of the suit B had two minor ons the 
first two appellants living and a third son the third appellant was born to him 
afterwards. There was no indication in the plaint that B was being sued as 
representing his family, Leave under clause 12 ot the Letters Patent was 
obtalned to institnte the suit as some of the immovable properties were 


situate outside the Ordinary Original Jurisdiction of the Court, 


On 9th August, 1944 certain terma of settlement were arrived at between 
the parties to the said suit, By the said terms the appellants were to be 
added as parties to the said suit and B was to be appointed their guardian- 
ad-litem. 


In the zerms it was recorded that a sum of Rs: 27500 had been paid to B 
and B purported oa behalf of himself and the appellants to give up all claim 
to certain immovable properties. B signed the said terms for self and as 
Suardian-ad.litem of the appellants. The terms were thereafter on the 
same day placed before Ameer All, J. who passed an order adding the appel- 
lants as perties defendants and appointing B as their guardian-ad-litem and 
a decree was passed in terms of settlement filed. : 


Liberty was given to B to compromise the suit on «behalf of the appel- 
lants, The terms were certified for the benefit of the appellants. No leave 


* Appeal from Original Decree No. 94 of 1948 against the judgment and 
decree of S, R, Das, J. dated 12th August, 1948 sitting on the Original 
Side. 
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under clause 14 of the Letters Patent was obtained when the appellants were 
added as parties defendants to the said suit. No affidavit of fitness and 
absence of conflicting interest was filed by B under Order 32 rule 3(3) of the 
Civil Procedure Code and no notice under Order 3a rule 314) was issued. The 
appellants instituted this suit for a declaration that the said decree and order 
were invalid and void and for setting aside the same and for other reliefs : 


. Held, (i) That leave under clause 12 of the Letters Patent was necessary 
even though a portion of the land was situate and the defendants resided 
* within the jurisdiction. ' 
Manindra Chandra Nandy v. Lalmokan Roy (1) followed. 


(i) That the order of Ameer Ali, J. had the effect of adding new parties 
and. by the amendment the scope of the suit was enlarged and as no fresh 
leave which is a condition precedent to jurisdiction was obtained -to proceed 
against the added parties, the Court never got any jurisdiction to make any 
deoree or order against them. 


(iii) That the compromise was voldable at the instance of the appellants 
asthe provisions of order 3arule 7 of the Civil Procedure Code were not 
strictly complied with, The terms of order 32 rale 7 of Civil Procedure Code 
are not complied with by merely asking the Court to approve of a compromise 
which has actually been entered into. The Court must consider the proposed 
terms of the-compromise before they are agreed to by the parties. 

` Chabba Lal v. Kallu Lal (a) followed. 


S 


Awadhesh Prosad v. Widow of Tribeni (3) approved. 


(iv) That in view of order 32 rule 6(2) of the Civil Procedure Code the 
Court could not give leave to the guardian to receive any money of the appel- 
lants without requiring him to furnish security and without giving direction 
for sufficiently protecting their property from waste and ensuring its proper 
application. ` 


(v) That the appellants were not properly or substantially represented 
before Amir Ali, J. and: thelr interest was not properly orat all looked 
after. 


Judgment of S. R. Das, J. dismissing the suit was reversed. 
-. Other cases referred to :— ~ 


Mariam Bibi v. Amna Bibi (4). 
` Kedarnath Saks v. Basant Lal Sahu (5). 


(1) (1929) I. L. R. 56 Calo. 940. A 
(2) (1946) L. R. 73 L A. 52. : 

(3) [1940] A. I. R. Pat. 663. 

(4) [1937] I. L. R. All, 317. 

(5) (1939) I. L. R. 18 Pat. 271. - 
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Appeal by the Plaintiffs. : i 2 

- Suit for declaration of the plaintiff’ title to the half share ‘of 
the property and for partition and separate possession. E 

The material facts will appear from the judgment. AE 

Messrs. S. Banarjee and R: C. Deb for the Appellants.. 

-Messrs K P., KAattan, G. P. Kar; H. Talukdar and Subimal 
Ch. Roy for the Respondents. 


The judgments of the Court were as follows : e 

S. B. Sinha, J. :—This i is an “appeal froma judgment of Das, J. 
dated August 12, 1948 dismissing the plaintiffs’-suit for a decla- 
ration that the decree and order made in suit- No. 1676 óf 1941, 


.(heréinafter-referred to as the -said suit) are invalid and void, 


for setting aside the said décree and: order and for other 
reliefs. ' p 

~ The relationship of the parties will appear from Ries living 
genealogical | table :— ` . s 


pt l to 
Jewala brasa "OA a Goclhasas Qi) 


jx. 
> 


abulal `` Hiralal Banarsideyi=Choteylal=Narbada. Debi ` 
(Dera No. 8). (Dstt. ud 3). (ist wife deceased), (Defdt: No; 1). (and Vite). 





|" l | PRETE : . 
Purushottamla] Ratanlal Benwarilal -Bhagwa - Tulsiprosad 
- (minor) (minor) (minor) prosad = Savitri Debi . (minor) 
(Defdt. (Defdt, (Defdt. (Defdt. (Defdt. 
No, 4) No. 5) - No.6) — No 9) No, &) 
* * . - 
Benoy Shankar Bej y Shankar: Bimal Sha Glar 
min -- - (minor) 


(minor) 
(Plaintiff No. 1) (Plaintiff ENG. 2)' (Plaintiff No, 3) 
' The said suit was instituted by Hiralal Dhandhania and bis c 


-three infant sons against Choteylal and his infant gon. “Tulsidas 


and one Bhagwatiprosad. It was alleged in-the pldint that the 


` plaintiffs formed a Hindu joint family governed by the. Mitak- 
~- shara School of Hindu Law, and. the defendant. Choteylal and ` 


his son Tulsidas formed a joint Hindu family, the defendant: 


 Bhagwatiprosad having separated - from Chòteylal. -The plaintiffs. 
asked fora declaration of- their half share- in the immoveable -- 
`- properties mentioned in the ‘schedule to the -plaint. and for - 
- partition and separate possession. Bhagwatiprasad in bis "written 


Es statement stated that he, along with his ina infant sons; was- 


entitled to a onsthird .of half share or one-sixth share in the 


Vou 8.) ga coumT: 
properties and claimed separate allotment and possession in respect 
of his said one-sixth share, 


During the pendency of the suit, on October - 14, 1943 the 
plaintiff No. 3, Bimal Sankar, the third son of- Bhagwati was 
born. i i 


The said suit was ultimately settled on August 9, 1944, when 
terms of settlement were filed before Ameer Ali J.” 
The terms of settlement were as follows :— 


_and-Bimal Shankar Dhandhania, sons of the defendant Bhagwati- 
prosad Dhandhania are added as parties to this suit and the 
defendant Bhagwatiprossd Dhandhania be- appointed guardian 
ad-litem' of the said minors Benoy Shankar Dhandhania, Bejoy 
Shankar Dhandhania:and Bimal Shankar Dhandhania, 


a. The four properties in the suit namely, (r) 55 Muktaram 
Babu Street, Calcutta, (2) Garden house and lands at 25 Ghose- 
para and Lane in the District of 24-Parganas; (3) Two storied 
house in the Mohalla Sujaganj in the town of. Bhagalpur district 
Bhagalpur and (4) one storied house known as ‘Silk Factory at 
No. 4o, Chunahartolla -Lane in Bhagalpur; District Bbagalpur let 
out. on rent have been cus at Rs. eee (Rupees One lac 
gixty five thousand). 


: gv The said four properties are allotted to- the defendant 
Choteylal Dhandhania and Tulsiprosad Dhandhania and as 
owelty they have paid to the plaintiff Hiralal Dhandhania for self 
and as karta and the next. friend of the minor plaintiffs Puru- 
shottamdas Dhandhania, Ratanlal Dhandhania and Banwarilal 
Dhandhania the sum. of Rs. 82,500. 


24 The defendants Choteylal Dhandhania and Tulsiprasad 
Dhandhania have paid Rs. 27,500 to the Coton anal Bhagwatiprosad 
Dhandhània. i 


~ 


. 8. The plaintiffs Hiralal Dhandhania, CE Dhan- 
dhania, Ratanlal Dhandhania and Banwarilal Dhandhania- and the 
defendants Bhagwatiprosad Dhandhania (the said Hirelal Dhan- 
dhania and Bhagwatiprosad Dhandhania are also acting for as 
next friends and guardians. of their respective minor sons) will 
` have no claim whatsoever to the said four properties mentioned 
in clause`I hereon and the said plaintiff Hiralal Dhandhania and 
the défendant Bhagwatiprosad Dhandhania have not in any way 
encumbered their share in the said properties in question, 


"t, Benoy Shankar Dhandhania, Bejoy Shankar Dhandhania, 


Benoy Shankar 
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v. 
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Sinka, Ji 
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6. The possession of the properties will be delivered to Chotey- 
lal Dhandhania by the said Hiralal Dhandbania, Purushottam- 
das Dhandhania, Ratanlal Dhandhania and Banwarilal Dhan- 
dhania and Bhagwatiprosad Dhandhania, Benoy Shankar Dhan- 
dhania, Bejoy Shankar Dhandhania and Bimal Shankar Dhandha- 
nia provided that the plaintiffs Hiralal Dhandbania and his sons 
and members of bis fimily as also Bhagwatiprosad Dhandhania 
and his sons and members of the family may occupy the portions 
of the premises No. 55 Muktaram Babu Street, Calcutta, now in 
their occupation as licensees of the said defendants Choteylal 


" Dhandhania and Tulsiprosad Dhandhania upto Kartik Sudi 2001 


Sambat year. Each party will bear and pay their own costs." 


On August 9, 1944, Ameer Ali, J. made an order the minutes 
of which are as follows :— 

“The suit treated on the list and this suit and the pending 
application are disposed of on the following terms :— 

r. Benoy Shankar, Bijoy Shankar and Bimal Shankar sons of 
Bhagawatiprosad Dhandhania added as party defendants in this 
suit. : 

2. Bhagawatiprosad Dhandhania the defendant in this suit is 
appointed gurdian ad-/iem of Benoy Shankar, Bejoy Shankar and 
Bimal Shankar the said Bhagawatiprosad Dhandhania not having 
any interest directly or indirectly in conflict with that of Benoy 
Shankar, Bejoy Shankar and Bimal Shankar. No formal- order 
need be drawn and the said defendants waive service of the writ of 
summons. : 

3. Order in terms of settlement filed. i 


4. Liberty to Hiralal Dhandhania and Bhagawati- Prosad 
Dhandhania to compromise the suit on behalf of their minor sons, 
the minor plaintiffs and minor defendants herein. 

s. Certified for the benefit of the minor plaintiffs and 
defendants. 

6. Each party to pay its own costs throughout irrespective of 
any order to the contrary.” 

Shortly after the terms were put in, Choteylal transferred the 
properties to his cousin Babulal. 

On January 5, 1944 a notice of motion was taken out on behalf 
of the appellaats for setting aside the said decree made by Ameer 
Ali, J. The application was heard by Das, J. who held that the 
applicants had adopted a wrong procedure and that the application 
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was not.maintainable. He also held that. no grounds had been 
made out for setting aside the said decree and dismissed the 
application alike on grounds of procedure and on merits. 


Against this order:an appeal.was preferred. On April 26, " 
the appeal was dismissed. The appeal Court did not go into 
the merits as it ‘bold that the become before Das, J. did 
not lie. 


r 


On May. jo, 1948 the suit, out of which this appeal arises, 
' was filed by the appellants against (a) Choteylal and his son Tulsi 
Prosad (b) Hiralal and his infant sons, (c) Bhagwati Prosad 
and (d) Babulal Dhandhania, claiming £s/er alia a declaration 
that the -decree and order made by Ameer Ali, J. on August 
9, 1944 were invalid and void, for setting aside the said decree 
and order and rehearing of the said suit and for a declaration 
that the conveyance in fayour of Babulal was void and inoperative 
and for other incidental reliefs. 


The suit came up for hearing before Das, J. on August 
12, 1948. No oral evidence was adduced_ before him. The 
pleadings in the said suit, the terms of settlement, and the minu- 
tes of the order and the decree made by Ameer Ali, J. on 
August 9, 1944 were put in. The learned Judge did not go into 
the matter in detail having ragard to the fact that he had consi- 
dered the points raised before him, in his judgment on the 
application for setting aside the decree dated August 9, 1944 to 
which Ihave already made reference. He adhered to the views 
which he had expressed in that Judgment and dismissed the suit 
with costs. 


On the hearing of the appeal before us the following contene 
tions were raised by tho appellants’ Counsel. : 


(a) No leave under Clause 12 of the Letters Patent haii 
been obtained when the appellants were added as defendants in 
suit No. 1676 of 1941, the decree made by Ameer Ali, J. on 
August 9, 1944 was without jurisdiction and void. — 


(b) No leave to compromise the suit on behalf of the minors 
was applied for or obtained by Bhagawati Prosad before the com- 
promise was effected. The compromise had been effected by 
the parties before the suit was mentioned to the Court on August 
9, 1944. When the compromise was effected no leave had 
been obtained as it could not have been obtained, because the 
minor had not tll then been parties to the suit. Rs. 27,500]- 
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: payable "under the terms ofsettlment had been paid’ by a cheque 


1 


- before the suit was mentioned before` Ameer -Ali, J. The "terms: - 


of settlement were filed before the order was made. « 

(c) No formal application was made to. the learned. Judge 
for amendment of the plaint and for adding ‘the’ àppelllants as 
defendants. In the said suit and for the appointment -of -Bhaga- 
wati Prosad as the guardian-ad-litem of hia minor sons no notice 


- was given to the minors under Order 32 rule 3 (4) and the order — 
. for appointment of Bhagawati Prosad as gurdian-ad-litem was ` 


made without any such notice. No affidavit of fitness and absence 
of conflicting interest was filed as is required to, be done under 
order 32 rule 3 (3). The appointment of Bhagawati Prosad as 
guardian-ad-litem was improper as his interest was adverse to that ` 
of the minors. By the terms of settlement no property was allotted 

to the minors, nor was any money in: lieu of their share in the . 


. properties given to them. All the properties were allottéd to , 
- Choteylal and Tulsi Prosad, who were to pay to Hiralal as owelty 


Rs. 82,500 for himself and as Karta and next friend of his infant 
sons and Rs. 27,500 was paid to Bhagawati Prosad. In the 
result, the minors did aot obtain any share in the properties or any 
money in lieu of their’ share. i 


I will deal with the points raised in this order in which tliey 
have been mentioned. ` Das, J. in his judgment dated February 5,~ 
1945, held that no leave. under clause 12 was necessary as. Bhaga- ` 
wati was the father and-Karta of his branch of the family; though 


: he was not so described in the plaint in Suit No. 1676 of 1941. 


Bhagawati Prosad in his writtep statement asserted not only his 
own rights, but also those of his sons. Bhagawati Prosad, there- ` 
fore,. fully represerited the interest of the minors in the said suit, 


- He also observed as follows : — 


‘The plaintiffs were, dormantly @) as it were, parties to the 
suit Therefore the bringing them on the record did: not amount . 
to addition of new. parties, but only clarified the position by. making, 
explicit what was implicit.” 


1f the ‘appellants were ‘already parties to the Suit "No. 1676 of 
1941, it is clear that no leave under clause ra WAS necessary for. 
joining them. But the question is, were they parties to the said 
suit? -It will appear from a reference to the-plaint in that suit 
that it was nowhere stated therein that Bhagawati had any sons or 
that he was being made a party as representing himself and-his 
iminor sons, The sons of Hiralal and Choteylal were expressly 
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mentioned in the plaint, It is true that it was not necessary to 
mention in the plaint that Bhagawati was made a party as-Karta 
provided it was clear from the pleading that it was intended to 
implead him as representing his sons. There is no such indi- 
cation anywhere in the plaint. Ona plain reading of the plaint 
one would come*to the conclusion that Bhagawati was impleaded 
in his individual capacity, It is true that i in his written statement 
Bhagawati mentioned that he had two' sons and ‘he claimed a 
declaration that he, along with his said two sons, was entitled to a 
one-sixth share in the property.. Tbe: written statement, however, 
need not be considered for the decision of the question as to 
whether or not leave under clause ra was necessary at the time of 
the addition of the minor sons of Bhagawati Prosad by order of 
Ameer Ali, J. If in the plaint the minor sons of Bhagawati had 
not been made parties, the fact that they were mentioned in the 
written statement of Bhagawati could not have the effect of 
joining them as parties. It will also be. remembered that the 
plaintiff No. 3 was born subsequent to the. v filing of the written 

statement, 


s 


It seems to me that when the order was made by Ameer Ali, J. 
‘amending the cause title and adding the three sons of Bhagawati 
. Prosad as party defendants in the suit, néw parties wáre brought in 
for the purpose presumably of binding them by the decree. 
Prior to that date Bhagawati Prosad had been impleaded in his 
individual capacity &nd his sons had not been made parties to the 


suit. -Evén, if it is assumed that Bhagawati Prosad had been: 


impleaded in the said suit as Karta, the order made by Ameer 
Ali, J. had the effect of adding new parties. It may be that the 
minor sons would-have been bound by the decree made in the suit 
as originally framed if their interest was represented by their father 
and Karta Bhagawati Prosad. But it does not follow. that simply 
because a person is bound by a decision in the suit, he must be 
taken, to be: a- party to it. Before the amendment, no order 
could be made i in the suit against them in their individual capacity. 
When they were -made parties by the order of Ameer Ali, J, they 
became entitled to ask for a decree declaring their share and also 
to ask for a partition as between them and their father. . By the 
amendment the scope of the suit was enlarged. - Reliefs which 
could not be given in the suit as ornat Mame could be given 
after the amendment. 


In my view, therefore, the addition of the P ns as parties 
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by the order of Ameer Ali, J. made them in their individual 
capacity subject to the jurisdiction of the Court and amounted in 
any event to joining them as new parties. Up to the time of the 
amendmen: no suit had been “received” by the High Court against 
the appellants at all and in any event against the appellants in 
their individual capacity. G 


It is no: disputed that out of the four properties three were 
situate outside and .one within the jurisdiction of the High Court. 
Leave was, therefore, necessary for filing a suit for partition, which 
is a suit for land, against these minors. No such leave was 
obtained. Itis now established that leave originally obtained at 
the time of the filing of a suit does not cover an amended plaint. 
Where a defendan: is added fresh leave must be obtained even if 
leave had been obtained when the suit was originally filed. It is 
contended that there was no change in the cause of action. Even 
80, if new parties are joined against whom it is intended to proceed 
in the suit and to obtain a decree, the obtaining of the leave is 
imperative, because it is the foundation of the jurisdiction of the 
Court. The Court gets jurisdiction to decide the suit against the 
parties only if it grants leave which is a condition precedent. 
No leave was obtained to proceed against the newly added defen- 
dants and it follows that the Court never got any jurisdiction 
to make any decree or order against them in the suit. The decree 
made, unless declared to be void, or set aside, binds the minors 
and prevents them from laying any claim to the sum of Rs. 27,500 


which by the decree is stated to have been given to Bhagawati 


Prosad. 


In my judgment it must be held that the Court “had no juris- 
diction to make the decree against the appellants. i 


Mr. Khaitan next contends that no leave was necessary as the 
defendants were residing within the jurisdiction. He urges that 
in suit for land, if a portion of the land is situate, and the defen- 
dants reside, within jurisdiction, it is not necessary to obtain leave 
of Court for the institution of the suit, He referred to the terms 
of clause 12 in support of his submission. Whatever may be 
the grammatical construction of clause r2, it is now well established 
that in & suit for land, if the entire land is not situate within 
jurisdiction, it is necessary that leave of the Court should be 
obtained before :he institution of the suit in order that the suit 
may be filed in this Court. It is necessary to refer to the authorities ` 
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which are numerous. I will only set out a passage from the judg- 
ment of Rankin, C. J. in -Manindra Chandra Nene v. Lal Mohan 
Ray (1. The passage is as follows :— 


"Clause r2 is a clause which, if it was to be construed for the 
first time according to tts’ grammatical construction and in strict 
accordance with its wording, might perhaps have to be given a 
somewhat different meaning to that which is well settled now in all 
" the High Courts of India. The effect of the construction upon 
which all the High Courts are agreed is thgt, as regards guits for 
land, the High Court can take cognizance, if the land i is situate 
wholly within the local limits or, where the land is situate in part 
, only within such limits, if leave has been first obtained ; and that 
as regards suits, other than those for land the High Court has 
jurisdiction, if the cause of action “has arisen wholly within the 
limits or where the cause of action has arisen in part only within 
‘the limits, if the leave of the Court shall have been first obtained 
or if the defendant dwells or carries on business or personally 
works for gain within these limits.” 


Mr. Khaitan's contention on this point must be negatived. 


(b) The next point is whether the decree was bad by reason of 
the fact that no leave to compromise was obtained before the 
decree was made. Order 3a rule 7 of the Code of Civil Proce- 
dure provides . “No next friend. or guardian for the suit shall 
without the leave of the Court, expressly recotded in the proceed- 
ings, enter into any agreement or compromise on behalf of & 
minor with reference to the suit in which he acts as next friend or 
guardian.” It was held by the Privy Council in CAatda Lai v. 
Kailu Lal (2) that rule 7 of Order.a2 is imperative and its terms 
must be strictly complied with. The rule contemplates, as is clear 
from the language used, that the. guardian must approach the Court 
in which the suit is pending and obtain its leave to compromise 
and after having obtained süch leave; he obtains the right to. enter 
into a compromise on behalf of the minor whom he represents 
in thé suit; The result of not obtaining the leave as. contem- 
plated. by order 32 rule,7 is that the compromise is voidable at 
the instance of the minor. It was held. in the case of Awadhesh 
Prosad v. Widow of Zribemi (3) that the guardian cannot enter 
into a compromise without the leave of the Court and such leave 
` (1) (1929) I. L. R. 56 Calc. 940. : 

(2) (1946) L. R. 73 I. A. Sa. Re 

(3) [1940] A. I. R. Pat. 663. * 
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must be expressly recorded in the proceedings by the Court. “The 
terms of order 32 rule (7) Civil Procedure Code are not complied 
with by merely asking the Court to approve of a compromise 
which has actually been entered into. . The language of the rule 
makes it clear that the Court must consider the proposed terms of 
the compromise before they are agreed to by the parties and must 
grant leave to tne guardian to enter into the compromise. It has 
been strongly urged on behalf of the respondent that approving of 
the terms of the compromise after it has been entered into is suffi- 
cient compliance with. order 32 rule 7 Civil Procedure Code but, 
in my judgmert, approving of something already done is very 
different from considering tbe terms of the proposed compromise. 
This matter was considered by the Full tench of the Allahabad 
High Court in Mariam Bibi v. Amna Bibi(i). ln that case 
it was expressly laid down that leave to enter into an agreement in 
a suit must be obtained befcre the agreement is entered into and 
leave cannot be given after ‘the agreement bas been concluded. 
A similar view was held by a Bench of this Court in a recent case 
of Kedarsath Saku v. Basant Lal Sahu (2) and in my judgment 
these cases must be followed"—Per Harries, C. J. in Awadhesh 


Prosad v, Widow of Tribeni (3). 


Let us now see on the facts of this case whether the compromise 
was effected before leave had been obtained to settle the suit by 
the guardian. It will be remembered that the compromise was 
effected on the date of the decree i. e., on the oth August, 1944. 
Mr Khaitan hes drawn our attention to an affidavit filed by 
Choteylal Dhandhania on the application to set aside the decree 
dated August 9, 1944 to which I have already referred. Relevant 
portion of the affidavit may be quoted : 

"Through the intervention of Mr. Anandilal Poddar (at present 
the Mayor of Calcutta) helped by other friends and relations of 
the party, the disputes were amicably settled between the parties 
bona fide and for the benefit of all concerned. The said compro- 
mise was entered into with full understanding and consent by or 
on behalf of all the parties concerned. The defendant Bbagawati 
Prosad was.assisted by Madangopal Poddar who is a Marwari 


a 


lawyer of experience and who fully looked after and protected the ` 


interest of the defendant Bhagawati Prosad Dhandhania and his 


(1) [19371 I. L. R. All. 317. 
(2) (1939) I. L. R. 18 Pat. 271. 
(3) [1940] A. I. R. Pat. 663. 
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family, I crave reference to the original terms 8 and t the signature 
therein appearing. It was suggested by Madangopal that although 
the defendant Bhagawati Prosad was representing his sons in the 
suit, the sons of Bhagawati Prosad might be added simply for 


the sake of greater ld and none of the parties objected 
_ thereto.” 


Ona reference to the terms of settle’ ment it appears that one of 

the terms was that the appellants should be added as parties to 

_the said suit and: Bhagawati Prosad should be appointed their 
guardian-ad-litem and the terms are signed by Bhagawati Prosad 


as self and guardian- vad-litem of his minor sons. It will be. 


remembered that when the terms were “signed no application had 


been made to the Court for the appointment of "Bhagawati as _ 


guardian. The terms of settlement recità that a sum of Rs. 27,500 
had been paid to Bhagawati Prosad. It is, therefore, clear that 
Bhagawati Prosad and the other’ ‘parties had entered into a compro- 
mise at a time when his minor sons had not been, added -as parties 
and when Bhagawati Prosad was: not acting- as guardian of the 
minor defendants. - Bhagawati Prosad, however, had obtained pay- 
ment-of a sum of Rs. 27,500 on ‘agreeing to those terms. On 
the-same day, though the suit was not appearing: on ihe hearing list, 
it was mentioned to the learned Judge and the terms of settlement, 
signed by the parties were filed. On that the learned, Judge made 
an order the terms of which will appear from- the minutes which 
Ihave already quoted. The: minor defendants were added as 
parties, Bhagawau- was "appointed: as guardian though no formal 
application ‘had been made 1n that behalf, and an order was made 
in terms of the settlement filed. The learned Judge after Having 
made the order according to the terms of settlement, gave liberty 
to Buagawati to compromise the suit or behalf ot his minor sons 
and certified the compromise for their benefit. It 18 clear that 
the learned Judge considered the terms not of a proposed compro- 
mise but'of à compromise wnich had already beén effected, and 


in accordance witn which payment had already “been made. . 


Nothing was done by the guardian Bhagawau after he had obiained 
the leave of the Court-to compromise; The compromise was an 
accomplisned fact before the parues had approached the Court. 
The learned Judge only pur his seal of approbation on compromise 
arany eflected. EN 


This i is notin my judgment in accordance with the provisions 
‘of Order 33 rule 7, which contemplates, as I have already stated, 
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_ that the learned Judge must consider the terms of the compromise 


before it has been effected and make up his mind whether it 
would give the guardian permission to enter into the proposed 
compromise, After that leave has been obtained, the guardian 
has to consider the terms of the compromise and the effect thereof 
and to enter into the compromise if he thinks fit. The salutary 


. provisions of Order 32 rule 7 were not, in my judgment, complied 


with in this case, and the machinery of the Court was utilised for 
the purpose of binding the minors to a compromise which 
Bhagawati had already effected and under which he had already 
obtained payment. . | 


(c) The next point is -whether the compromise which was 
effected by Bhagawati on behalf of his minor sons was for their 
benefit and can be upheld. It willbe noticed that no formal 
application was made for appointment of Bhagawati Prosad as 
guardian ad (ifen of his minor sons. No notice was given to the 
minor sons as is required to be done under Order 32 rule (4). 
No affidavit verilying the facts that the proposed guardian hád 
no interest in matters in coniroversy in the suit adverse to that 
of the minors and that he was a fit person to be so appointed 
was filed as is required. to. be done under Order 32 rule 3 (3). 
Tbe interest of Bhagawau Prosad was adverse to that of the 
minors wasmuch as the properties of the Joint Family were 
allotted to Choteylal and his sons including the anccsiral dwelling 
house of the Joint Family, and the otner parties were paid out 
in money representing their share in the Joint Family property 
and the minors’ share 1n the money was paid to Bhagawati Prosad 
not for and on behalf of his minor sons but to himself indivi- 
dually. It will be noticed from the terms of settlement that in 
the case of payment of Hiralal it was expressly mentioned that 
payment was to be made to Hiralal on behalf of himself and his 
sons. Tbe minor sons of Bnagawati are mentioned when it is 
stated in Clause (4) of the terms of settlement that tney would 


_ have no claim to the whole property and that possession would 


be delivered by them but they are not mentioned in Clause (4) 
which provides for payment of Rs 27,500 to Bnagawau Prosad. 
Under the terms of settlement, therefore, Bhagawai rosad 
became entitled to the entire sum of Rs. 2;,500 and tne decree 
having been made in the presence of his minor sone it became 
imp ssible for them tu claim after. the decree that they had any 
interest in the said amount. Even if the terms provided for 
payment of Rs, 27,500 to Bhagawati for self and oa behalf of 
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his minor sons, he could not receive the minors’ share of the 
money without leave of the Court as provided in Order 32 rule 6. 
No such leave was obtained and indeed the Court does not, 
seem to have considered this point presumably because the 
terms provided for payment to Bhagawati Prosad in his indivi- 
dual capacity. The Court could not in view of Order 32 rule 6(2) 
give leave to Bhagawati to receive the money of the minors with- 
out requiring Bhagawati to furnish security and ‘without giving 
directions for sufficiently protecting the property of the minors 
from waste and for’ ensuring its proper application. It is clear, 
therefore, that by the decree no share in the joint properties was 
allotted to the minors nur was any monéy in respect of their share 


paid to them nor was any money directed to be paid to Bhagawati ' 


on behalf of. his minor sons which would have necessitated the 
Court granting leave and taking security and BANK directions 
under Order 39 rule 6. 


It seems to me, therefore, that the interest of the minors was 
`~ prejudiced aad sacrificed by the terms of setilement. If the 
decree is upheld tae result would be that the minors would be 
relieved of all their properties without having obtained anything 
in lieu thereof. Tney would be completely at the mercy of 
.Bhagawati Prosad in the matter of payment of any share 1n the 
‘sum of Rs. 27,500 to them. Ine provision of Order 32 rule 6 has 


been clearly violated, 1f the payment was intended to be for. 


"Bhagawau and his minor sons. ` Boagawati, if he wants, can stick 
to the money as his own. It -appears to me that the appellants 
_ were not properly or substantially represented before Ameer Ali, J. 
&nd their inierest was not properly or at all looked after. Leave 
to compromise and the certificate of the learned Judge that the 
settlement was for the benefit of the minors were obtained as a 
'matter of course without all'the relevant matters being placed 
: before the learned Judge by somebody who could represent the 
interest of the minors in the settlement." : 


It follows that the minors cannot be bound by decree which 
was made without their being properly or substantially represented 
in the suit. 

For these reasons the appeal is allowed and it is declared that 
the, decree and order referred to in the plaint and the conveyance 
in favour of the respondent Babulal are void and inoperative as 


413 


Civit. 


— 
1949. 
ww 


Benoy Shankar 
Dhandhania 


Ve 
Choteylal 
Dhandhania, 


Sinka, J. 


: ax 


Benoy Shankar 
Dbhandhania 


Y. 
Choteylal 
Dbandhania, 


Sinka, J. 


. Chunder & Co. » 


S K ROC. e 


THE GALGUTTA LAW JOURNAL. l [Vot. 84. 


against the plaintiff-appellants.- The respondents 


costs of the suit and of the appeal. 

. Harries, C. J. :—I agree. ar 
Mr. J: N. Sharma : ol 
Messrs Khaitan & Co, Mr. M. G. Foddar and Messrs. G. C. 
Solicitors for the Respondents. 


will pay the 


Solicitor for the Appellants. 


n 


. M allowed, 





` ORIGINAL CIVIL. ` = 
Before Mr. Justice P. B. Mukharji. l 


SIDDICK JAMALL & CO. 
v. 


BAZLUL KARIM.* 


Commission—Brokers—Commission Agenis—Owner of premises employs 
a firm of -estate agents as brokers—Contract of employment in 
one letter dated 12th Marck, 1948, two letters dated 15th March, 
Tg48, a letter dated 20ih March, 1948, and an oral agreement ^ 

~ transpired in évidence to havetaken place om:*or about 23rd or 

“agth March, 1948—By the letter, dated 12th March-the firm was 

authorised to sell within a week the premises at a met price of rupees 

ons lac and any sum in excess to be shared equally between the owner 

and the firm with a minimum guarantee of 24—The first letter of 15tk 

March stipulated that net sale price to be Rs 1,25,000, registration to be 

completed within 10 days, the earnest money to be Ks. 10,000 anda - 
commission of 2% payable on completion of sale i.e., receipt of full 

consideration—The second letter of same date mentions the commission 

to be Rs. 12,500 payable on receipt of Rs. 1,25 000 in full -“as mentioned 

in my last letter, dated 20th March, 1948"—Tne. letter, dated 20th 

"March mentions Rs. 5000 as earnest money, goth March at the lalesi’ 
to be the date of completion of sale, the balance Rupees 1,20,000 to be paid 

in cash at Lloyds Rank, Clive Street where the conveyance ‘will be 

executed and tke commission of 2X to be paid on receipt of consideration 

money in fuli—The ora: agreement on 23rd March extended the date of __ 
completion of sale to roth April, 1948 — Waiver of conditions relating 

fo earnest monsy and Agreement for sale—No-“new agreement” — . 
Extension of time established —TIransfer of Property (India) Ordinance 

(IlI of 1948), section 3—Pronibition ‘of registration. of any document 

without certificate—Law relating to commission agents—Implied term 

where. introduced — "Business effect "| —Measure of damages, 


*Original Civil Suit No. 1330 of 1948 i:Liqaidated clai m.) 
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Having-regard to the contract of employment (as set out-in the judgment) Civi. 
and the eviden es- it is evident that both the-conditions relating to earnest 1549. 
money ond agreement for sale vere waived and not insisted upon bv the -~ 
defendant vendor and that there was an extension of time till tbe 10th April, Siddick Jan all & Co, 
1948 but there was no condition that such extension was on the basis that Boalul Karim, 
the commissi. n of the plaintiffs will be reduced to 2% only. € 


The non-completion and non-registration of the sale by the -ioth April, 
1948 were due entirely to the fault of the defendant in not producing the 
statutory certificate under the Income-tax Ordinance, . . 


- Contracts with commission agents do not follow a single pattern and the 
primary necessity in each instance is to ascertain with precision what are 
the express terms of the particular contract and to consider whether these 
express terms necessitate the addition dy implication of other terme, There 
are some classes of contract in which an implied term is^ introduced by the 
requ remenis of a statute; there are other contracts where an implied term 
is introduc: d by the force of established custom ; but in contracts with 
commi-sion agents there is no justification for introducing an implied term 
unless it is necessary to do so for the purpose of giving to the contract the 
business effect which both parties to it intended it should have. 


Luxor v. Cooper (1) approved. 


George Trollope and Sons v. Caplan (a) and George Trollope and Sons v. 
Martyn Brothers (3).referred to. , -= 

The principles i in cases where commission was s payable by the terms of the 
contract for ‘introduction’ of a purchaser are not applicable to the: cases where 
the'contract is ‘to sell. z = 


Jones v. Lowe (4) ; Giddys v. Horsfall-(5) ; Dennis Reed Ltd, v. Nicholls 
(6) and Bennett v. Millett (7) referred to, 


] When the Statute or the Ordinance requires thatthe owner principal : i 

should be clothed with a certificate under the Ordinance it is ‘necessary’ 
to imply a term in the contract that at the time for completion of-the sale 
under the contract there must be no defect in the capacity of the principal 
to complete the sale. E 


The principle in Mackay v. Dich e sisted. . 
Luxor v. Cooper (1) cited. s 


"The real price which the defendant obtained was Rs, 1,25,000 and the 
only reason for putting the lower figure of Rs. 1,20,000-In the conveyance 


(1) [1941] A. C. 108, 

(3)[1936]2 K. B 383. -: > D cas z 

(3) [1934] 2 K. B. 436. - T ES 
(4) [1945] 1 K. B. 73. - 
(5) [19:7] 1 All. E. R. 460. . 7 
(6) [1948] 2 All. E. R, 914. 

(7) [1949] 1 K. B, 362. - 

(8) (1881) 6 A. C. a51. 
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Cmn. was to reduce the plaintiffs remuneration of Rs, 12530 as commission which 

1949. he was prevented from earning by the defendants’ breach of covenant and 

Spee wrongful conduct and the plaintiff is entitled to the said sum as damages. 


— 


Siddick Jamall & Co. 


: v. Suit for recovery of the sum of Rs. 12,500 as damages. 
Bazlul Karim. ; . CN 
— The material facts will appear from the judgment. 


Messrs. Yusuf Jamal and A. Hossain for the Plaintiff. 
Mr. B. C. Dutt for the Defendant. 


The judgment of the Court was as follows :— 

July, 25. P, B. Mukharji, J. :—The plaintiff is a firmrof Estate Agent. 
Lnd The defendant was the owner of premises No. 30, Colonel Biswas 

» Road. The defendant employed the plaintiff to sell the said 
premises for Rs. 1,25,000. The plaintiff sues to recover the sum of 
Rs. 12,500 as damages. Alternatively the plaintiff claims the said 
sum of Rs. 12,500 as money payable by the defendant to the 
plaintiff for services rendered by the plaintiff to the defendant and 
for work and labour done by the plaintiff for the defendant at 
„defendants request, 


The defendant refers to the contract of employment and 
states that the conditions of the employment have not been 
fulfilled and the plaintiff i is not entitled to any remuneration or 
damages. 


Mr. B. C, Dutt for the defendant raised the following issues :— 


^ Issues: Coc MELLE 


(1) What were the terms of the contract between the plaintiff 
° and the defendant ? 


(2) Was time extended till the roth April, 1948 and if so, on 
what terms and conditions ? 


(3) Did the plaintiffs do all what was required to «bé done by 
them under the contract to complete the sale by the roth April, 
1948 ? - 

(4) Was the non-registration of the Ganvayanes due. to any 
fault of the plaintiffs or the buyer or the defendant ? 


: (5) To what rolief, if any, is the plaintiff entitled ? 


The contract of employment is to be found in the letter, 
dated the 1ath March, 1948, two letters each bearing the date 
the 15th March, 1948 and a letter, dated the soth March, 1948 
and an oral agreement which has transpired in evidence to have 
taken place on or about the 23rd or 24th March, 1948. The letter 
dated the rath March, 1948 authorised the plaintiff to sell the said 


a 
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‘premises at thë hèt price of Ra _ 1,092,000: and. any price that is 
secured over and above the sum was to be divided equally 
between the plaintiff and the defendant with a minimum guarantee 
of 2%. That. letter was to hold good fora week i. e. till the roth 
~ March, 1948. On the 15th March, 1948 there was another letter 
authorising the plaintiff to sell.the said premises at Rs. 1,25,000 
This letter stipulated (a) immediate confirmation of the letter 
(b) registration to be completed within 10 days i. e. the 25th 
March, 1948 (c) earnest money to be Rs. 10,000. and (d) payment 
of a commission of 2% when the sale. will be completed and full 
consideration money is received by the defendant. Then followed 
another letter on tbe same date i. e, 15th March, 1948 the 
original of which is marked Ex. 'B' and. it is in the folowing 
terms ;— 


“In continuation of my ‘letter of the rath March, 1948 have 
given you a letter this day to sell my property for Rs, 1,25,000 
mentioning your commission of 2 2%, on sale.. 


T agree to pay the balance of Rs. 10,000 totalling Rs. 12,500 
in all as | per terms mentioned in'my letter, dated the rath March, 
1948. This amount will be paid to you on completion of the: sale | 
and on my realising the full consideration money, i;e. Rs. 1,25,0co, 
as mentioned in my last letter, dated the 20th March, 19048". 


Now the addition of the words "jn my last letter, dated the 
zoth March, 1948” proves that this amendment was made after 
the letter of the aoth March, 1948 had been written, It is admitted 
in evidence that the words “in my last letter, dated the aoth 
March, 1948” were writtén by thé defendant i in the second letter, 
dated the 15th March, 1948. 


The result is that reference has to bé made tocthe letter of the 
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goth March, 1948 to appreciate the terms of the contract between í 


the plaintiff and the defendant. I propose to set out the letter in 
extensó. -It is in the following terins addressed: by: ‘the defendant 
"to the plaintiff : > = 

f ‘wy hereby authorise you to sell my, y above -property, at the settled 
price of Rs. 1,25,000 on the following conditions :— _ 


(1) That this letter i is confirmed -by the buyer immediately. 


~ 


(2) That the sum of Rs, 5,000 only in cash as desired by the 
buyer be paid immediately as'earnest money. 


(3) That the sale be complétéd either. on the ath or the goth. 
March, 1948 at the latest, — 
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(4) That balance of the consideration given i. e., Rs. 1,20,000 
be paid in cash at Lloyds Bank, Clive Street, where the Deed of 


Siddick Jamall & Co, Conveyance will be executed before me, 


EI V 
Baxlu] Karim, 
` Mukharji, J. 


(5) That the Agreement for Sale will be made in the line of 
the above conditions. : 


I agree to pay you a commission of 2% on the sale being 
completed and the full consideration money received by me as 
stated above.? 


Construing all these letters together the arrangement between 
the plaintiff and the defendant according to my opinion is as 
follows :— 


The commission remained as stated in the letter of the tath 
March, 1948 read with the second letter of the 1 5th March, 1948 
which was again aifirmed after the 2oth March, 1948. In spite of 
the fact that the penultimate paragraph of the letter of the aoth 
March, 1948 mentions the commission to be 2%, my reason for 
saying that the egreed commission was Rs. 12,500, is that on the 
20th March, 1948 the defendant corrected the letter of the 1 5th 
March, 1948 repeating the commission to be Rs. 12,500. With 
regard to the other terms of employment I am of the opinion they 
are contained in the letter of the 2oth March, 1948 leaving aside 
for the present the terms of oral agreementof the 23rd/24th March, 
1948 (Defendant's Q. 174-76). ` ; ` 


The first question therefore is whether the conditions stated in 
the letter of the aoth Marcb, 1948 have been fulfilled by the 
plaintiff and if not, under what circumstances, such conditions were 
not satisfied. ` 


The facts that have appeared in the evidence are these. The 

.' plaintiff procured Maharani Jyotirmoyee Debi of Nadia as a pur- 
chaser of the said premises, but the Conveyance was not executed 
nor the sale completed until the 3rd June, 1948. The price stated 
in the Conveyance was not Rs. 1,2 5,000 but Rs. 1,20,000. The 
memo. of consideration shows that a payment of Rs. 12,700 was 
made by Cheque on the 31st May, 1948 presumably being some 


- sort of earnest money. Sale not being completed within the goth 


March, 1948, earnest money of Rs. 5,000 not being paid and the 


price being only Rs. 1,20,000 and not Rs. T,25,000 the defendant < 


has contended that the plaintiff has conimitted breach of the 
conditions stated in the letter of the aoth March, 1948. Condition 
5 of the letter of the 2oth March, 1948 about an Agreement for 


/ 
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Sila was waived by defendant's letter, dated the 22nd March, 918 
written by ‘the defendant to the purchaser Maharani. Regarding 
the condition relating to payment of earnest money it is the positive 
evidence of Ibrahim S. Jamal on behalf of the plaintif i in answer 
to Q.29 that the defendant waived this condition also. This 
evidence of waiver has not been challenged in the cross-examination 
of this witness Waiver of this condition about earnest money as. 
stated in the letter of the aoth March, 1948 i is also in my opinion. 
implicit in the case that'the defendant made that time for comple- 
tion, of the sale. was extended till the 10th April, 1948 but only 
on the basis of 2% commission. “If there was extension till-the 
roth April, 1948 even on the basis of 2% commission that must. 
mean waiver of the condition of earnest money, because the oral 
‘agreement by which such extension was granted took place aecord- 
ing to the defendant on the 23rd/a4th March, 1948 gubsequent to 
the letter. of the 20th March, 1948 and ee of the fact that no 
earnest money had been-paid. 3 


I hold therefore that both the conditions relating o earnest- 


money and Agreement for Sale were waived by the defendant, and. 
was not insisted upon by the defendant. ' 


. The letter of the aand March, 1948 thick the datoodan wrote 
to _the Maharani admits clearly that the plaintiff had secured the 
Maharani as an intending Purchaser who has agreed to purchase ' 
the said, ` premises for Rs. 1,25,000. It also States that the sale 
was to be completed by the: goth March, 1948 as stated in the 
letter of _the aoth March, 1948. It proceeds to waive a formal i 
agreement for sale in view of ‘shortness of time’ and expressed the 


. defendant's willingness to supply to the buyer's lawyer reference < 


of documents connected with the said property to. enable comple- 
tion of the searches speedily, It also states that, if the searches” 
are satisfactory the draft Conveyance may be approved on the 24th 
March, 1948 and the actual Conveyance may be executed in the 
first hour of the goth March, 1948 at Lloyds Bank. On the very — 
same- date the plaintiff writes to the buyer's Solicitor Mr, P, C. 
Chatterjee who is acting as the Solicitor of-the “defendant in this 
case. That letter from the -plaintiff to the buyer's Solicitor i is 
Ex. ‘C’ in this suit and attached thereto will be found the reference 
of the documents connected with the said property. 


It is in evidence in answers to Q. 30 to 45 of the defendant that 


the draft Conveyance was sent for approval to the fendant on 
the 5th April, 1948 and was duly approved and retürned to the 
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cmt, buyer's Solicitor on the 6th April, 1948. The exact date when the: 
19049. ` preparation of the draft conveyance was undertaken does not - 
ww ‘ 


Siddick Jamall & Co, appear from these answers. The defendant says in answer. to 
—- Q. 32 that the draft Conveyance was most probably undertaken, 
. in the beginning of the April, 1948 but he could not say the, exact 
Musharji, J. ' — date, and the exact date could only be said by the buyer's Solicitor 
CE who is also the defendant's Solicitor. Mr. P. C. ‘Chatterjee, the 
‘Solicitor for the buyer and the defendant, has not been called and, 

no further evidence on the point is available. It is likely therefore 
that the actual preparation of the draft Conveyance was under- 
taken tOwards the end of March, 1948 or the beginning of 

April, 1948. ? i 
It is necessary here to state the oral agreement which.the defene 

dant admits. This agreement was between the plaintiff and the 

defendant on the 23rd March, 1948 and by such agreement the 

time to complete the sale was extended till the roth April, 1948. 

In fact the defendant entered into direct negotiation with the 

buyer. This will be evidenced by two documents. One is the 

letter, dated the 22nd March, 1948 to which I have already made a 

reference. The other is Ex. 5 being letter, dated.the 24th March, 

1948 from the buyer's Solicitor to the defendant. Ex. 5 refers to 

the letter of the 22nd March, 1948 from the defendant and also 

another letter of the a4th. March, 1948 which has not been pro- 

duced. by the defendant. The letter says that the buyer confirms 
the letter of the.24tà instant and proceeds to state that subject to 
` making out a good and marketable title the buyer Maharani of 
Nadia was agreeable to purchase the property at Rs. 1,2 5,000 and 
also states that the sale will be completed on or about the roth 

April, 1948 and the full consideration-paid in cash. That béing so 

it-is established that.the date of the completion of the sale was 

extended till the roth April, 1948. 


v. 
Bazlal Karim. 


The defendant in his oral evidence admits the extension but: he- 
says there was a condition attached to such extension. The condi- 
tion according to the defendant was that although the time was 
extended till the roth April, 1948 the commission payable.to the - 
plaintiff was reduced to Rs. 2,500 only. That will appear. in his 
answer to Q. 25 2g well as to Q. 284. That is denied by.the- 
evidence on behalf of the plaintiff. The evidence on. behalf of 
the plaintiff is that there was an extension till the roth April, 1948 
and that was«given by the plaintiffs because the defendant had. not 

_ been able to secure the certificate under the Income Tax Ordi- 
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“nance. According’ to the evidence of Ibrahim ` Siddique Jamal for: Cir, 
the Plaintiffs the extension was given by: the defendant on the 27th 1949. 
March, 1948 and not the 24th March, 1948 and in his answers i 
to Q. 87.to g4 he says that when he Was going to office of- LA 

Mr. P. C. Chatterjee the buyer's Solicitor he met the. defendant. Bazlul Karim, 
when the: defendant informed him that as tbe Tax Certificate Mutharji, J 
was necessary the defendant had’ agreed. to extend: the -time till- ` mn 

the 0th April, 1948 within .which time: the defendant would. 

obtain the necessary certificate. His whole case is that the: 

purchaser. was ready and willing: and everything had been com- 

pleted and the sale could have been. effected. before the roth 

: April, 1948 and indeed the very-draft Conveyance had.also been 

approved before then. The only reason’. according to him ‘why 

. the Conveyance could not. be: executed was that -the'defendant 7 
could not . produce .the Tax Certificate. See .particularly: his: 

answers to. Q.. 112,. 121. and 126. He has.denied that the exten: 

sion of time till the roth April," 1948 was on condition: that the 

commission was to be reduced to Rs. 2,500 only. See also his 


answer to Q 102, y ` ^ 


*. M `~ 


I prefer. to accept: the siine on y behalf- of the plaintiff. on this ` 
particular point and hold that there was an extension'of time for - 
completion of the sale till the 1oth April, 1948 but such extension 
was not on thé condition alleged by” thé defendant and there was 
nó question of rediiction -of the commission from Ri. . 12,500 to 
Rs. 2,500; “Thé réasons fof my “preference are based on contem- - 
poraneous docitmetiis dn analysis of Which shows-that there was no ` 
such rédüctión of' commission.” I Proceed therefore. to analyse 
such docatbénts, i 


Siddick Jamall & Co. 


Inspite of .the. ôral - agreement admitted ren the défendánt in: 
evidence : regarding -the extension of-time-till the-toth April 1948 ` 
the.defendant. repudiated! the contract with. the-plaintiff by his 
letter,. dated -the 3oth March; 1948: The- letter states-that the 
goth March; 1948 was the last-date., ‘Chat-is cléarly- a’ false" state“ - 
ment having regard to the defendánt's own-evidence. The. 30th 
March, 1948: was not tlielast date either for: the. cdinplétion : for- 
sale or for the receipt of considération money as‘alleged’ iri-tlie 
~ letter of the.3oth March, 1948 because: of the agreément 'to'- extend 
time: till the. roth April, 1948. The reasóns given in:that letter 
of repudiation, dated the. 30th March, 1948 aré“therefore in my- 
opinion untenable and unjustified having regard to thé défendant's 
own evidence before me and holding as I do that the ‘plaintiff’ 
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did not commit any bréach of any condition. Mr. B. C. Dutt for 
the defendant made a faint suggestion that this letter only cancelled 


Siddick Jamal & Co ‘letters’ of the 12th, the two letters of the 15th and the letter of 


Baglul Karim. 
Mukharji, J. 


the zoth March, 1948 but did not cancel the ‘oral agreement. 
I cannot accept that argument. The letters mentioned are the- 
letters of employment and the oral agreement was only with regard 
to the extension of date from the goth March, 1948 till the roth 
April 1948 and therefore the oral agreement cannot stand apart 
from the letters. In my opinion the ordinary reading and inter-' 
pretation of the letter of the 3oth March, 1948 clearly show that 
the.defendant was trying to get rid of the entire contract between 
him and the plaintiff on the alleged ground of plaintiffs breach 


of cohdition. Having regard to the conditions that were waived” 


by the defendan: and having regard to the extension of time till ` 
the roth April, 1948 I fail to see what breach of what condition 
the plainuff had committed at that point of ‘time ‘on the goth 
March, 1948. : 


^ The next letter is Ex. ‘D’ being letter, dated the 24th , March, . 
1948 from Mr. P. C. Chatterjee the buyer's Solicitor to the defen- 
dant. That also records the time for completion of the sale as - 
the 10th April, 1948. T 


. Then comes the letter of the 10th April, 1948 from the defen- 
dant to the: plaintiffs Solicitors which proceeds to state that . 
because the 1oth April 'being the last day of the “said Agreement’ - 
has expired therefore ‘under the circumstances’ the question of pay- - 
ment of Rs. 12,500 does not arise. It is noteworthy that the 
defendant pleads a “new agreement” between the purchaser and 
himself. There was no new agreement as I find from the evidence, 
The arrangement to extend time till roth April, 1948 was not 
Only between the defendant and the purchaser but also between 
the defendant and the plaintiff. That is clear from the defen- 
dant evidence. If the defendant's story were true that he 
extended time to the plaintiffs till the roth April, 1948 only on 
the condition that the commission would be 2% and no more then 
the question of payment of Rs. 12,500 could never arise on the - 
roth April, 1948. Then instead of writing as the defendant did 


-on the roth April, 1948 the defendant should-have-written that 


on the expiry of the goth March, 1948 the plaintiff lost its right 
to. claim Rs. 12,500 and on the expiry of the roth April, r943 
the plaintiff lost also its reduced right even to claim 2 ‘a | Lhe - 
Rs, 2,500. 


Vot. 84.) HIGH COURT. 


There are also other letters of this time to disprove the defen- 
dant’s contention that- there was a condition attached to the 
extension of time reducing the commission to 2%. Immediately 
on the receipt of the letter of repudiation the plaintiffs through 
their Solicitors, Dutt & Sen, wrote on the 318t March, 1948 to the 
defendant expressing their surprise at the repudiation and pleading 
most clearly in that letter the subsequent oral agreement extending 
time till the roth April, 1948. No reply was sent by the defen- 
dant to this letter of the plaintiff's Solicitor, dated the- 31st March, 
1948, disputing either the fact ‘of extension or the claim for the 
-commission of Rs. 12,500. Then again on the.gth April, 1948 
plaintifs Solicitors sent a reminder to the defendant regretting 


that no reply had been received and demanding. Rs. 12,500 as ` 


remuneration and/or damage for “wrongful repudiation. It was 
only then that the defendant wrote on the roth April, 1948 as 


I have said above and even in that letter of the roth April, 1948 ` 


the defendant does not deny the oral agreement and does not come 
out „with the story that the extenśion of time till the roth April, 
1948 was given only on the condition of réduced commission of 
2%. It was not until the roth April, 1948 had expired and not 
until the roth April, 1948 that the defendant's Advocate one 
Mohammed Jani Alam for the first time made the case in his 
letter to the plaintiff that the time was extended till the roth 
April and the commission agreed to be paid was only 2%. It is 
, only necessary for me to point out that on that very same date i. e., 
the 19th, April, 1948 when the defendant’s Advocate was writing 
to the plaintiff, the defendant himself was writing to the plaintiff's 
Solicitor and states there that he made the offer of 2% to one 
Jawad Ali whom he described as a partner of the plaiütiff but the 
defendant makes it clear in that letter that although Jawad Ali 
was satisfied with that offer of the defendant to reduce the commis- 
. Bion to 2%, Jawad Ali's other partners did not accept that offer. 
It has nów transpired in evidence that Jawad Ali was not a, partner 
but only an under-broker under the plaintiffs and was only doing 
business orí commission for the plaintiff. 


For these reasons I hold that there was an extension of time 
till the roth April, 1948, bnt there was no condition that such 
exlension was on the basis that the commission of the plain- 
tiffs will be reduced to 2% only, and I answer Issue No. 2 
accordingly. 3 ! i E 


‘The roth April, 1948, is therefore the crucial date. On that 
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date the position was this. The plaintiff had introduced the 
Maharani of Nadia as the purchaser who was a ready and willing 
buyer. She was willing to purchase at Rs. 1,25,000 in ready 
cash. Indeed the draft Conveyance had been duly prepared and 
approved both by the buyer. and the defendant. So far: 
as the conditions stated in the letter dated the 20th March, 1948, 
are concerned the conditions relating to the Agreement for Sale 
and payment of earnest money were waived by the defendant as 
I have indicated before. The condition regarding the completion 
of sale by the a7th or the 3oth March, 1948, was replaced by the 
oral Agreement which I have found as a fact extending the time of 
completion till the roth April, 1948. l 

The question that remains outstanding in my opinion on the 
roth April, 1948, and which should determine the issue between 


_ the parties is, whose fault it was that the sale was not completed 


on the roth April rg43. According to the defendant it was the 
purchaser. See the case put to Ibrahim S. Jamal in Q. 203 in 
cross-examination. The defendant's story is thatthe sale could 
not be completed because the purcbaser bad no ready cash and 
she had to sell Securities to find ready cash money for the defen- 
dant. See his answers to Q. 333, 338 and 339. That was the 
‘only difficulty’ which prevented the sale being completed on the 
roth April, 1948. According to the plaintiff the only reason for 
the sale not being completed was due not to ‘any fault on the 
part of either of the plaintiff or the buyer but due solely to the 
fact that the Income Tax Ordinance required a Certificate and 
the defendant himself could mof procure the necessary Certificate 
on the roth April, 1948. It is therefore necessary to decide 
whether the plaintifi’s or the defendant's version is right. 


I have no hesitation iu rejecting the defendant's explanation 
that the sale could notbe completed on the 1oth April, 1948, 
because the buyer had no reacy money on the roth April, 1948. 
The defendant has to admit that the buyer is a solvent person 
(Q. 311) The buyer's Solicitors in Ex. 5 dated the 24th March, 


.1948, had already clearly stated that the money would be ready 


in cash on the roth April, 1943. The fact that the draft 
Conveyance was approved by the 6th April, 1948 also shows that 
the purchaser must have arranged for necessary money. Except 
the defendant's mere vague assertion in those two questions that 
the buyer had no ready money there is no evidence to support 
the defendant. Mr. P. C. Chatterjee the buyer's Solicitor and who 
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_is acting as the Solicitor for the defendant in'this suit has not 
been called and has not given any evidence on the point to support 
the-defendant. Nor am I induced to accept the defendant's ples 
that buyer had no ready money because cf the way in which he 
bas given his answer and explaration. He admits in answer to 
Q. 286 that he had no talk with the purchaser at any time. He 
admits that the purchaser is & ‘very solvent person in answer to 
Q. 311. He tried to suggest in ‘answer to Q. 313 that he made 
enquiries from the broker but as I have said the plaintiffs put 
forward the absence of the Certificate under the Income Tax 
Ordinance as the only reason.for non-completion of the sale. On 
questions from: this Gourt- regarding what enquiry the defendant 
had made about the alleged difficulties of the purchaser in finding 
ready tash the defendant talke only of his ‘impression’ (Q. 315) 
and he talked of a ‘faint knowledge’ in answer to Q. 316. -He 
admits in answer to Q, 317 that he never instructed his Counsel 
to cross-examine the plaintiffs on this point. -Besides there is no 
suggestion of this in any correspondence (Q. 332) For these 
reasons Iam not satisfied with these answers of tbe defendant 
that there was any difficulty for the purchaser in this case to find 
ready men: for the defendant on the 1oth April, 1948. 


On the other band in answers to Q. 21 and 23 Ibrabim S. Jamal 
oa behalf of the plaintiffs has definitely stated that- -the defendant 
was not in a position to produce the Certificate -in time and in 
answer to Q. 27 he says that the sale could not be completed 
on the goth March, 1948 for that reason. Again in answer to 
Q. ica he says that it was the defendant's -fault for which the 
sale could not be completed. - See also his answer to Q. 
where he states that the defendant could not produce the Ic 
Tax Certificate and therefore he extended the time till the roth 
April, 1948. His definite evidence also is in answer to Q. 126 
that the sale could not be completed even on the roth April, 1948 
because the defendant could not produce the necessary Certificate. 
‘Indeed in answer to Q. 131 this witness says he went to see 
Mr, Chatterjee the buyer's Solicitor and Mr. Chatterjee told him 
that the sale could not be completed because the defendant had 
not obtained the Certificate. Mr. Chatterjee has not been called 
to contradict this, The fact is in my judgment beyond doubt 
having regard to the admission of the defendant in the witness 


box. The defendant bas admitted in answer to Q. 5: that he" 
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.Conveyance was executed on-the very ‘following: day. . :So it appears 


conclusively. that the Certificate was the only thing- that was 


holding up the excution of the Conveyance. The defendant also - 


admits that on the 6th April, 1948 when the Conveyance had 
been approved he had no Certificate at the, time and his evidence 


is- that he applied for the Certificate sometime _in.April, 1948. ` 


He has refused to give the exact date and has failed to produce 
even a copy. of the application for that Certificate (Q. 54:5) 
which could have shown the time of making. such application. 


The defendant admits in answer to Q. 222 to 238 that he 


realised the necessity of & Certificate’ by the rsth or 16th March, 
1948 and he admits that on thé 2oth March, 1948 when he gave 
the létter of employment to the plaintiffs he knew that a Certi- 
ficate ‘would bé required to Complete thé sale. The defendant tried 
to prévaricate on this question and made à àn unsuccessful atternpt 


at one stage to suggest that sale could be completed without the ' 


Certificate under the Income Tax Ordinance (Q. dag to 234). 
Buí in any opinion “that effort of his broke- down completely’ when 
be was asked in- Q. 235 if that was so then why did he apply for 
Certificate at all. He ultimately came forwatd with the answer 
that the purchaser insisted on the Certificate ‘although he did not 


give the exact date. He said that the purchaser asked for the | 
‘Certificate by the second week of April (Q. 236 to 238). On 


this point as I have said béfore‘I have no hesitation in. accepting 
ihe evidence of Ibrahim S. Jamal for the plaintiffs that prior to 
the roth April, r948- the purchaser’s Solicitor who is also the 
defendant's Solicitor definitély told him that completion of thé 
sale wás being held up only because the defendant could not obtairi 

ihe Certificate (Ibrahim S. Jamal’s Q. 131). Having regard tó 
the defendant's refusal to specify the exact date when the purchaser 
demanded the Certificate and- having regard to the failure of the 
defendant to call his own Solicitor to thé box 1 have not the least 
hesitation to accept the plaintiffs’ evidence on the point. I hold 
therefore that the non-completión and non-tegistration of the sale 
by-the roth April, - 1948 were due ‘entirely to the fault-of the 
defendant and answer issue No. 4 accordingly. : 


Here à was a draft Conveyancé duly approved before the roth f 


April, 1948 between ‘the défendant and the purchaser brought in 
by ‘the plaintiffs, Here i wag a purchaser who is willing to pay the 
price of Rs. T 125,000 as required by the defendant, as will be 
clear from Ex. 5 being the letter, dated the 24th March, 1948, 


v4 


z 
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In view of the defendant's refusal to call his own Solicitor; who 
was the -buyer’s Solicitor to' give „evidence and in view of the 
deféndant’s refusal to produce the draft Conveyance I am entitled 
‘to rely upon Ex. 5 to come to the conclusion that the buyer was 
willing to pay the full price of Rs. 1 ,25,600 in cash as stipulated 
by the defendant. Here then was the draft. Conveyance as 
required by the defendant waiting to’ be registered. It could 
not be registered because the defendant himself had not the 
necessary Certificate under the Income Tax Ordinance. In my 
opinion the plaintiff as broker did everything so far as they and the 
purchaser were concerned to complete the sale: The.only reason 
the sale.could not be completed was due-to defendant's fault in not 
producing the statutory Certificate under -the Income Tax 
Ordinance. I therefore answer Issue No, 3 in the affirmative. 


The Transfer of Property (India). Ordinate: 1948 (Ordinance 
IIl of 1948) was published in the India Gazette .on the 7th 
February, 1948, and was put into’ force i in the Province of. West 
Bengal under section 1(3) thereof on the 33th Timan, 1948. 
Section 3 of that Ordinance proyides :— - p 


“No Registering: Officer... reseseceeshal] register any Doria 
relating -to property.........-..... unless it is -certified by the Ins- 
pecting Assistant Commissioner of Incomé- Tax-of. the area in 
which the property is situate in respect of- every -person whose 
right title or intérest in:the property is or will be transferred......... 
:....-under the terms of ‘the ‘document either- that such Person is 
not liable to taxation under the ‘Income Tax Act or the Business 
Profits Tax Act or: that he has éither- -paid or made satisfactory 
provisions of the-payment: of all existing or anticipated liability 
under any of the said Acts or that he is otherwise satisfied that the 
registration should be allowed.” - 


oe Section 3 of _the Ordinance therefore Prohibits Faen of 
any document without the Certificate as contemplated therein. 
The question therefore is if the defendant who is liable to pro- 
duce ‘the: Certificate does not produce the Certificate in time 
when all other things required for the sale to be conipleted - -have 
been done -by: the plaintiffs as brokers:can thg, defendant rely on 
his own incompetence and lack of capacity due to his ow. default 
as depriving the broker of his right onthe ground that the. Tegis- 
' tration could not take place within the time stipulated in the 
broker's contract of employment but sometime theréafter i ie in 
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this case on the 3rd June, 1948. Itis necessary to mention here 
that the defendant knew perfectly well before he signed the letter 
of the goth March, 1948, that the Certificate would be required and 
his definite admission is that he knew this onthe r6th March, 
«948, (Defendant’s Q. 228). ` | 


The law relating to land brokers and Estate Agents has been 
in a state of flux and confusion. Two principles at any rate have 
however been established by the recent decision of the House 
of Lords in Luxor v. Cooper (1). One principle is that contracts 
with commission agents do not follow a single pattern and the 
primary necessity im each instance is to ascertain with precision 
whatare the express terms of the particular contract and then 
to consider whether these express terms necessitate the addition 
by implication, of other terms\(Viscount Simon L. C. at p. 119 
and Lord Russell at p. 124). The other principle is that where 
the contract provides that the commission is payable only if the 
broker brings about the sale there is no implied term that the 
principal will not dispose of the property himself or through other 
channels or otherwise act so ‘asto prevent the agent or broker 
from earning his commission. Of the two cases of Trollope 
series the one George Trollope & Sons v. Caplan (2) was overruled 
and the dissenting judgment of Scrutton L. J. in the other, 
George Troliope & Sons v. Martyn Bros. (3), was approved. The 
ratio of the decision of the House of Lords is in my view this that 
in the particular type of contract before the House no term was 
to be implied preventing the principal from disposing of his pro- 
perty. But that is not the question here as I appreciate the 
problem in this case. The House of Lords in Luxor case (1) 
has not said that no term can ever be implied in any case, The 
question raised here is, can the principalrely on his own incapa- 
city at the date when the sale is to be completed when nothing 
else but such incapacity prevents the completion of the sale 
within the time stipulated in the contract of employment" of the 
agent ' 


Viscount Simon L. C, observes in Zuxor case (t) at p. 119 of 
that Report :— i 


“There is I think considerable difficulty and no little danger 
(1) [1941] A. C. 108. 


(2) [1936] a K. B. 382. 
(3) [1934] 2 K. B. 436. 
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in trying to formulate general propositions -on such a subject, for ' Cim. 
contracts with commission agents do not follow a single pattern 1949. 
and «the primary necessity in each instance isto ascertain with siddick Jamall & Co. 
précision what are the express terms of the particular contract 
- under discussion, and then to consider whether these express Ses 
terms necessitate the addition, Jy implication, of other terms. Mukharji, J. 
There are some classes of contract in which an implied term is 
introduced by. the requirements of a statute (for example, under 
the Sale of Goods Act or the Marine Insurance Act) ; there are 
other contracts where an implied term is introduced by the force 
of established custom (for example, the necessity of a month’s 
notice in the case of hiring a domestic servant) ; but in contracts 
made with commission agents there is "no “justification for intro- 
ducing an implied term unless it is necessary to do so for the 
purpose of giving to the contract the business gen which both 
parties tó it intended it should have.” 


Baslul "Karim. 


. The noble and learned Lord Chancellor at P.-120 observed 
"each case turns on its own fact" while discussing various classes 
of contracta and held that in the particular case before the house 
it was not necessary to imply a term. that the procul will not 
dispose of the property himself, 


In applying thesé principles to the facts cof tients batons: Sit 
it is essential in my view to decide whether either on the aoth 
March, 194% when the letter was written or on the 2 3rd or the 24th 
March, 1948 when the oral agreement was made it-was necessary 
to imply a term 1n the contract that the defendant as a seller nad 
the requisite certificate at the time of the completion of the sale 
as fixed by the! contract between the parties. In other words it is 
necessary to deterniine in the words of the Lord Chancellor 
which I ‘have quoted above whether this is a class of contract 
“in which an implied term is introduced by the requirements of a 
statute” and whether there is justification to introduce such an 
implied term because “itis necessary to do so for the purpose of 
giving to the contract-the dussmess dec which both parties to it 
intended it paoui have.” 


r 


I find as a fact that the terms of the contract between the 
parties were (i) the’ defendant employed the- plaintiff-to sell the 
said premises at a price of Rs. 1,25,000 (ii) that the sale shall be 
completed by the 1oth April, 1948 (iii) that a total commission of 
Rs, 12,500 was payable by the defendant to the plaintif- when -the 
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dant. That is my reading and construction of thé second 
letter of the 15th March, 1948 (Ex. B), the letter,-dated the aoth 
March, 1948 read with the letter of the rath March,‘ 1948, 


and the oral agreement as established by evidence of the defen: - 


dant as having taken place: on the 23rd or the 24th . March, 
1948. "P . 


. The question is that in stich a contract where the owner 
employs a broker 'to sell his property, is a term to be implied 
that the owner has the necessary legal capacity and statutory 
pre-requisite to sell the same ?. Cases where commission .was 
payable by the terms of the contract for ‘introduction’ of a 


purchaser as in Jones v. Lowe (1) or Giddys v. Horsfall (a) or _ 


Dennis Reed. Lid.. v,- Nicholis (3) or Bennet? v. Millett (4) are 
not applicable to the facts of this case where the contract is 
to ‘sell’, 


, 


The plaiütiffs took all steps to perform this contract and the 
sale would have been completed and the price paid according to 
such contract, if the defendant had the necessary Petite under 
the Income Tax Ordinance. E 


s 


In my opinion in a situation and upon a contract like this fiam 
must bé an implied term that the defendant or the principal has 
the requisite Certificate under the Ordinance so as to be i in a posi- 
tion on bis part to ‘give what the L. C. describes ‘business effect 
to the contract between the parties in this case. From this Point 
of view I am even of the opinion that this implied term.in this. 
cáse is ‘necessary’ ‘within the meaning of the principle, laid down, by 
Mackay v. Dick (5) referred to in Luxor v. Cooper (6) at P. 118 by 
the Lord Chancellor, 8t p. 148 by Lord Wright. Lord Wright at p. 


. 148 discussing the principlei in Mackay v. Dick (5): says :— “The seller 


could therefore sày that he had done all that lay on him to fulfil 
the cónditiori and was to be taken to have. im plemented it. The 


. test was only not satisfied because of the buyer's default. Thus 
when it is. said.in the present case that the appellants prevented 


(1) [1945] £ K B. 73. : aM 
(3) [1947] 1 All. B. R^ 460. - - E - 
(3) [1948] 2 AIL E. R. 914. - -- 
(4) [1949] 1 K. B, 362. 
` (5) (1881) 6 A. C. 251. 
*'(6) [1941] A. C. 108, 


` sale would be completed and: the price received by the defen-" 


% 


sy 
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the -respondent from completing- the contract it must be shown 
-that the appellants broke some term of the contract between them 
"and the respondent. The appellants cannot be held liable on the 
ground of prevention where all that happened was that they did, or 
-Omitted to do, something which as between themselves and the res- 
pondent they were free to do or omit to do” Iam of the opinion 
in this case that the defendant prevented the plaintiffs from fulfil- 
ling the ‘test’ and the defendant was not free to say in this case that 
what was required from him under a statute or Ordinance for 


being capable of transacting the sale i. e. the necessary Certificate - 


under section 3 of the Ordinance neéd not be implied in this 
contract whereby he authorised the plaintiffs to sell the property. 
In a case like this when the statute or the Ordinance requires 
that the owner principal should be clothed with a Certificate under 
the Ordinance it is ‘necessary’ to imply a term in the contract 
that at the time fór completion of the sale under the contract there 
must be no defect iu the capacity of the principal to complete 
the sale. In other words where the principal authorises an agent 
"to sel? his property that necessarily implies. in my judgment a 
term that the principal has the legal or statutory capacity to sell. 
I cannot imagine how a principal can. authorise an agent to sell 
his property when he himself has no authority or capacity to sell. 
Piincipal's legal or statutory capacity to sell must necessarily be 
implied in such a case and the necessity of implying such a term 
is so overpowering that without it the agent's authority to sell 
in such a case becomes a fiction and that is not the way to give 
‘business effect’ to such aüthority or contract to sell. This is not 
a theme for which the agent requires to make an express; provision 
because his very employ ment to sell proceeds on the implicit 
assumption that the person giving that employment has the requisite 
capacity to perform his part of the agreement. 

Lord. Wright at p. 150 of that Report observes. “It may 
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be said on the view of Scrutton, L. J. and on the view E 


which I have been  propounding, the prospect of the 
agent getting his reward is speculative and may be defeated 
by the arbitrary will of. the principal. That may perhaps be so 
in some cases. But it is I think clear that under a contract like 
` the present the agent takes a risk in several respects ; thus, for 
instance, the -principal may sell independently ‘of the agent toa 
purchaser other fhan the purchaser introduced by ‘him, or where 
the employment.is not as sole agent, he may sell through another 
agent. Why should not the agent take the chance also of the 
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employer changing his mind and deciding not to sell atall? It 
is said that according to the terms which itis suggested, should 
be implied he can change bis mind if he hasa reasonable excuse 
or just cause. But then why should bis freedom to dispose his 
property be fettered even in this way ? What is a reasonable or 
just cause? It is just the difficulty of applying these vague 
phrases which hes already led to so much litigation on this ques- 
tion. In my opinion the implied term is unworkable.” f 


In the present case the term that Iam implying that the seller . 


or the principal must be competent under the statute to sell when 
be employs an agent to sellhis property is in my opinion neither 
vague nor unworkable. Nor does this implied term put any 
fetter on the principal’s freedom to dispose of his property evon 
though he has employed an agent to sell it. The present case 
is not a case where the principal sold the property to a purchaser 
other than the purchaser introduced by the agent as mentioned 
in the particular passage of Lord Wright which I have just quoted. 
A faint attempt was made to suggest on behalf of the defendant 
in this case that although it was the same purchaser the sale took 
place to her undera ‘new arrangement’ in letter dated the roth 
April, 1948 and in the evidence of the defendant. 1 have come 
to disbelieve this part of the defendant's story completely for the 
reasons which I have mentioned above and I consider this story 
of “new arrangement” is also altogether disproved by Ex 5 being 
letter dated the 24th March, 1948, from Mr. P. C. Chatterjee to the 
defendant and the letter dated the 22nd March, 1948. The present 
case is also not in my opinion a case where the principal has 
changed his mind at all and decided not to sell as in 
Lyxor case (1) If he did he might have escaped on the 
principles laid down by the House of Lords and as I understand 
them. Indeed an attempt was made by the “defendant in answer 
to Q. 341 to say that he changed his mind to dispose of his 
property and that in May the same purchaser reappeared as a 
“new purchaser” and the defendant a “new vendor’. This 
orientation I am not disposed to accept, because I find it entirely 
inconsistent with the facts of the case. The defendant speaks of 
the ‘new arrangement’ between him and the purchaser in the 
letter of the roth April, 1948 suggesting that this alleged “new 
arrangement” must have taken place prior to the roth April, 1948. 
But in answer to Q. 341 the defendant speaks, of yet another 


(1) [1941] A. C. 108. 
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arrangement in May, 1948, under which to quote ‘his language 
he and the same purchaser reappear as "new vendor and new 
Purchaser", This May arrangement is supposed to have taken 
placé in the and or ard week, of May between the Manager of 
the Maharani and the defendant (Defendant’s Q. 365). But the 
application for certificate was made in the 2and.week of April 
(Defendant's Q. 238) under the Tax Ordinance and pending in 
May. If the defendant really changed his mind’ not to sell then 
the obvious step should have, been to withdraw the application 
` for certificate to sell. But far from that being done the defendant 
waits for the certificate and registers the sale (3rd June) i imme- 


333 


Civil, 
1949. 
Serr 
Siddick Janall & Co. 
v. 
Bazlul Karim. 


Mukharji, J. 


diately he obtains the certificate (and June). Neither the Mana- , 


ger nor the defendant's own Solicitor who was the Solicitor for 
the purchaser has come forward to support the defendant’s case 
of “change of mind" and “new vendor and new purchaser", For 
these reasons I reject this version of the defendant. The impres- 
sion which I have got is that the defendant tried this belated 
orientation in the hope of coming within the observation of. the 
House of Lords. This isa case in my view where the, principal 
has taken the full benefit not only of the introduction of the 
purchaser by his agent, for a mere introduction of a purchaser 
when the contract is to sell would not entitle an’agent to com- 
mission, but also in fact where the principal has actually sold to 
that purchaser in» pursuance of the contract of sale brought about 
by the plaintiffs as brokers and the only point that the principal 
makes is that it was not within the time which was stipulated. 
In my judgment it is the defendants fault alone which prevented 
the sale from being completed within the time and he cannot 
take advantage of his own default to say that the plaintiffs should 
be deprived of their commission. 


. I hold that the terms of the final contract between the parties 
wore ;— 


I. The defendant employed the plaintiffs to sell No. 30 
Colonel Biswas’ Road of which the defendant was the owner. 


2. The price settled was Rs. 1,25,000,° " 
3. The sale was to be completed by the 10th April; 1948. 
4. The commission payable by the defendant to the plaintiffs 


was Rs. 12,500 on the completion of the sale and when the price: 


was to be received by the detendeut 
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I hold also that in such a contract there is an implied term to 
the following effect .— 


5. The defendant as owner and principal has all the requisite 
statutory and legal capacity to complete the sale on the date 
stipulated in the contract e. g. possession and production of the 
Certificate under section 3 of the Income Tax Ordinance. 


I answer issue No. r accordingly. 


The letter of the 30th March, 1948 gives the following reasons 
for cancelling the Agreement :— 


"Since none of the conditions have been fulfilled, neither the 
sale is completed, nor consideration paid witbin this month, 
to-day being the last day I am to inform you that all my aforesaid 
letters consequently stand now as cancelled." 


The conditions of the letter of the acth March, 1948 which 
I have quoted above were either waived or replaced by the oral 
agreement of the 23rd or the a4th March, 1948. On the facts 
as I have stated and on the evidence before me I find therefore 
that no condition was disobeyed by the plaintiffs. The letter of the 
roth April, 1948 although refers to the letter of the 3oth March, 
1948 is in my opinion inconsistent with the position taken in the. 
letter of the goth March, 1948. If the agreement had been 
cancelled then the defendant need not have pleaded a “new 
agreement” and gone on to state that the last date was the roth 
April, 1948 under such agreement and then conclude by saying 
“under the circumstances” tbe question of payment of Rs, 12,5co 
to the plaintiffs does not arise. If the defendant had cancelled 


‘the agreement with the plaintiffs there was an end of the matter 


and there was no need for him to refer to any agreement that he 
may have come to with the purchaser. That shows that there 
was the oral agreement of the 23rd or the 24th Marcb, 1943 
between the plaintiffs and the defendant whereby the plaintiffs? 
authority tc sell was continued till the roth April, 1948. The 
letter of the 3oth March, 1948 cannot be regarded as defendant 
deciding not to sell his property or to withdraw it from sale 
because I find from the facts appearing in evidence that the 
defendant even thereafter continued his authority to the plaintiff 
to sell. - 


1 


On these facts and on these findings I have come to the con- 
clusion that the plaintiff is entitled to damages by reason of 
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being prevented from earning the commission under the contract of 
employment by the failure of the defendant to: produce the 
Certificate under the Income Tax Ordinance by the roth April, 
1948, the production of which Certificate by the defendant I 
hold to'be an implied term of his engagement of the plaintiff to 
sell the said premises. The next question is how much damage is 
the plaintiff entitled to. BS 


The Conveyance states consideration to be Rs. 1,20,000. On 
that basis’ and having regard to the letter of the rath March, 
1948, the plaintiffs would have been entitled. to a.commission! of 
, Rs. 10,000, On behalf of the pliintiffs-it -has been submitted 

that the real price is Rs. 1,25,000 and not what is stated in the 
Conveyance. In support of that submission learned Counsel 
for the plaintiffs has relied on Ex. 3 .to show that the purchaser 
was willing to pay Rs. r,25,000. Learned Counsel for the 
plaintiffs has also argued that the draft Conveyance has been 
deliberately suppressed aud be has asked me to draw the presump- 
tion from the non- production of the draft Conveyance.that if it had 
been produced the price ‘stated therein would have been found 
to be Rs. 1,25,000,and not Rs. 1 120,000, As.the defendant .admits 
that there was an agreement between the defendant and tbe buyer 
and that Agreement was made on the 24th March, 1948 for a price 
of Rs. 125,000, it is difficult to see how the price came to be 
reduced.to Rs. 1,290,000 in the Conveyance, . At one. stage in his 
evidence the defendant in answers fo Q. 346 and 347 says that 
he was nota very willing seller. He says in answer to Q. 343 
that before May he was a willing seller. Then in answer toQ 345 
he says that he.was really anxious to dispose of his property .in 
the month of April, 1948. But later on in-answer to Q. 348 he 
came forward with the story that the purchaser made a request 
‘tò him im the month of May and such request was-to sell the 
property at a reduced price (Q. 348-350). - If he was an‘ unwilling 
seller. in May why should the defendant agree to accept a reduced 
price.- Then came the defendant's suggestion that it was a falling 
market atthe time (Q. 351-356). But the case of falling market 
in my view broke down in: answer to Q: 352 where he himself 
_ admitted -that in some cases the prices had gone up and in other 
case-had gone down, and I have no evidence to come to a ‘finding 
that the prios of the PE premises in suit came down. 


Indeed . the ‘learned Counsel for the plain TAE ‘the 
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defendant in cross-examination with collusion with the buyer 
: 1949. to cheat the plaintiffs in his Q. 358 and stated that it was the 
Siddick Jamall & Co; reason for showing a reduced price in the Conveyance. 
Baxlul Karim,” i l ! : 
- Icannotsay tbat the learned Counsel for the plaintiffs was 
Muhkarji, J. unjustified in making these criticisms. Apart. from the-fact that 
in Ex. 5 the agreed price between-the defendant and the "purchaser 
was Rs. 525,000 and apart from the fact that the draft Convey- 
ance has-been suppressed I find that Mr. P. C. Chatterjee, the 
Solicitor for the buyer and the defendant in whose presence 
' the consideration was paid did not come forward to support the 
defendant and to clear the charge of collusion against the defen- 
dant (Q. 367-369). The Solicitor could “have produced not only. 
the draft Conveyance but also his relevant Daybook entries to 
show what the real consideration was. The defendant admits that 
. he paid the consideration into the Bank but no Bank Account 
' had either been’ produced (Q. 363). He also said in answer 
to Q. 365 that there was the Manager of the Maharani who 
suggested the reduction of price from Rs. 1,25,000 to Rs. 1,20,000 
in the second and third week of May, 1948. If that was the case 
then it is difficult’to see why the purchaser asked the defendant 
for a Certificate in the second wéek of April as stated by the 
b defendant in -answer -to Q. 238 and agreed to pay by letter, 
dated 24th March, r948 (Ex. 5) the full: price of Rs.:1,25,000. 
It is obvious therefore :that' the: defendant was: not telling 
the truth. . zs E : E | uo 


i 


f ds ‘this state of facts I do not find any explanation .why the, 

buyer who was willing to purchase the property at Rs. 1,25,000. 

by her Solicitor’s letter, dated the 24th March, 1948 (Ex. ‘B’) should 

succeed ‘in reducing the price to-Rs. 1,20,000. The absence of 

; evidence supporting the reduction of price from Rs. 125,000 to 
> Rs.-,1,20,000 can only lead to the conclusion that the real. price 
“is not ‘what is shown in the Deed of Conveyance. . As to. what the 

Manager or the buyer Maharani suggested to the defendant it is 

at best mere hearsay .and inadmissible, the Manager not having 

been. ealled. Even^if. such suggestion of the Manager is evidence 

I do not accept that as correct having regard to the contradiction 

which, I have referred to in the defendants answers on this point 

(cf. also Q. 238 and 365). Iam satisfied that the real price which 

the defendant obtained was Rs. 1,25,000 and the only reason for 

putting the lower gure of Rs. 1,20,000 in the Conveyance was 


t 


z 
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to reduce the plaintiffs’ remuneration. If the buyer had resiled 
from the transaction then according to Luxor case (1) the plaintiffs 
would not have been entitled to any commission. ‘But far from 
resiling she was willing to buy, at Rs, 1,25,000 as recorded in the 
Ex. 5 in tbis suit and the reduction of the price was in my view 
solely for the reason which I have given. If therefore the plaintiff 
was allowed to earn the commission under the coritract as I have 
found, the plaintiff wouli have got the sum of Rs. 12,500. As 
the plaintiff was prevented from earning that sum by defendant's 


breach and wrongful conduct I award the same amount as damages 
to the plaintiffs. i 


~ 


In the view that I have taken there will be judgment for the 
plaintiff for the sum of Rs. 12,500 and costs including reserve 
costs, ifany. The judgment will carry interest at 6 per cent. per 
annum. - Certified for two Counsel. 


“Messrs. Dutt & Sen + Solicitors for the Plaintiff, ' 
` Mr. P. C. Chatterjee: Solicitor for the Defendánt, — 
Y. J. ' à e Suit decreed, 
(1) troar] A. C. 108, 


Before Mr. Justice S. R. Das Gupta. 


SREE SREE BAMESWAR BAMDEV SHIVA 
AND ANOTHER - 


Ue 


1 


- ANATH NATH MUKHERJEE AND OTHERS * 


Gif by the skebail of a moiety of kis shebaiti to his sons—Gift challenged as 
bad—Gift as it was in favour oF persons standing next in the line of 
succession, ifvalid.  . : 


, 


Shebaiti though regarded as property is a special kind of property. It is 
an amalgam of office and property in which the -element of office namely 


*Original Civil Suit No. 1494 of 1941. - ~ 
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1 
the duties and obligations of shebaits is the more a and the element 


1949. of property is secondary. 


Sree Sree Bameswar 
Bamdev Shiva z The acp of shebaiti is contrary to and inconsistant with the concept 


vy, of transferability of such right: 
Anath Nath 


‘Mukherjee: ‘ * The shebait can transfer his shebaiti only when such transfer takes 
` the shape of a complete renunciation of his entire interests -in the 
.shebaiti in favour of the person or persons standing next in the line of 
succession, EE. i i 
The shebait cannot transfer his shebaiti in such a wayi as would amount 

to a sale of or trafficking in religious office for gain. : 


Even if a particclar transfer of shebaiti does not amount to a trafficking 
for gain of religious office, it may still be impeached, if it is not a, bona fide . 


transaction. : s , : ! 


"The transfer of shebaiti for imperious lor unavoidable’ necessity,’ such ' 
transfer! being clearly for.the benefit of the deity, may be up-held.' 


Though the shebaits;may for the sake of convenient management of 

the debutter property and worship of the deity enter into an arrangement 

: ` or scheme amongst themselves whereby each shebait may get a pala or tura, 

of worship, yet it is nothing more than an arrangement binding so far as 

. ordinary routine management is concerned, The shebaiti is not identical with 
x 1 and cannot resolve itself into mere palas or turns of worship. 


* Palas cannot be transferred excopting by custom or in cases where it 
amounts to a complete renunciation by the transferor of his entire interest 
in the shebaiti in favour of the person Or persons next in the line of 


succession, 


In the present case the transfer being only of a moiety of the shebaiti 
right of one of the shebaits it did not,amount toa complete renunciation 
of his entire interests and hence bad. Further the transfer was^not iis 
and akin to a transfer for personal gain and hence bad. isnt ADR 


Cases followed :— p.t 9st 
Manohar Mukherji v. Bhupendranath Mukherji o; Bhabatarini v. 
Asha Lata (2); Peary Mohan Mukerji v. Manohar Mukerji (3) ; Rajeshwar 
Mullick v. Gopeswar Mullick: (4) ;.. Panchanan:; Banerjeeiv. Surendra Nath 
Mukerjee (5) ; Nagandra Nath Palit v. Robindra Nath Deb (6). 
` (1) (1932) I. L. R. 60 Calc. 452. : H cepe ege 
(a) [1943] I. L. R. a Cale. 137 ; 47 C. W. N. $99. OP eh ess 
- ;(9) (1921) I. L. R. 48 Calc. 1019. ., Rosie te c 
< (4) (1907) I.L.R. 35 Cale, 226. -. to A 
- (8) (1929) 50 C. L. J. 382. ss 
(6) (1925) I. L, R.:53 Calo, 132. 


Vor. 84.] At HIGH COURT. 
Cases.explained and distinguished :— ~. 


Sitarambkat v. Sitaram Ganesh (1); Mamcharam v. Pranskankar (2); 

Nirad Mohin: Dassi v. Shibadas Pal Dewasin (3) ; The Official Receiver v. Sm. 

* Jogmaya Dassi (4) ; Prayag’ Doss v. Govinda Charlu (5); Mahamaya Dsbi v. 
Haridas Haldar :6). 


sis eaters tos. 


Gobinda Kumar Roy Chowdhury v v. Debendra Kumar Roy Chowdhury (7) ; 
Prosunno Kumar Adhikari y Saroda Prosunno Adhikari (8) ; Rajah Vurmak 
Valia v. Ravi Vurmah Mutha (9. | 


{Editorial Notes :—Until the decision of the Calcutta Full Bench case 
in Manohar Mukherji v. Bhupendranath Mukherj? (10) and the Privy Council 
decision BAabatarini v. Asha Lata (11) the concept of shebaiti cannot be 
regarded as having been clearly defined or understood. : In the earlier deci- 
sions notably in the Calcutta case of Rajeswar Mullick v. Gopesmar Mullick 
(12) the inclination of the Courts have been to regard shebaitl as more or less 
analogous to the office of a trustee. It is now of course settled law that 
shebaiti iss a kind of property. ‘The Courts have, however, uniformly held 
that that shebaiti is not freely transferable. According to Varadachariar, J. 


the objertion would saem to have prevailed in the, Courts rather than in 
the sentiments of the people, 


See Prayag Doss v. Govindacharlu (13). 

To this general restriction to the free transfer of shebaiti the Courts 
-have, However, from timè to time recognised exceptions. It has been held 
that a shebaiti can be transferred or sold by custom to a person who is either 
a shebait or a prospective shebait [See ae v Haridas (6).] i 


N 


it has also been held that a transfer of shebaiti to a prospective shebait 


is valid as it simply has the effect of accelerating the succession of the 
prospective shebait. 
(1) (1869) 6 Bom. H: C. R. 350. 
(2) (1882) I. L. R. 6 Bom. 298. 
“+ (3) (r909) I. L. R. 36 Cale. 975. ` 
(4) (1945) 5o CàW. N. 272. \ 
(5) [1935] A. IR. Mad. 220., 
(6) (1914) I. L. R. 42 Calc. 455. 
(7) (1907).1a C. W. N. 98. r 
(8) (1895) I. L R. 22 Calc, 989. 
(9) (1876) L. R. 4 I. A. 76. A we he ci LE : 
(10) (1932) I. L. R. 60 Calc. 452. T í 
(11) [1943] I. L.:R. 2 Calc, 137 ;'47 C. W. N. 599, - 
(12) (1907) I. L. R.1735 Calc. 226. 
(13) [1935] A. I. R. Mad.; 220 (225). 
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See Sitarambka! v. Sitaram Ganesh (1) ; Mancharam v. Pranskankar (2) ; 
Nirad Mohini Dassi v. Skibadas Pal Dewasin (3) ; The Official Receiver v. Sm. 
Jogmaya Dassi (4) and Prayag Doss v. Govindacharlu (5). 


It bas been held that a transfer even to a prospective shebait may be 
impeached, if it amounts to a sale or trafficking in religions office for personal 
gain. In the judgment under discussion in the above case Das Gupta, J. 
has held that a transfer of shebaiti can be up-held only, if it amounts to a 
complete renunciation of the tranferor's entire interests in the shebaiti 
in favour of the person next in the line of succession or if it is justified by 
imperious necessity and benefit of the deity. It seems that in the view of 
Das Gupta, J. the element of office is so predominent in the concept of 
shebaiti that any question of its being ccnsidered as trar sfereble is repugnant 
to its very concept. 


It may however be plausibly argued that the learned Judge, in^ 
analysing the elements constituting shebaiti, bas over emphasized the 
element of office. The Full Bench decision in Manohar v. Bhupendra (6) and 
the Privy Council decision in Bhabatarini v. Asha Lata (7) do not seem to 
bear out the learned Judge’s emphasis on the element of office, 


The learned Judge has rightly said that shebaiti involves rights and 
obligations>-but so does ownership of any property. The juristic concept 
of ownership, if analysed resolves itself into a bundle of rights and obliga- 
tions. In fact there can be no rights without obligations whether the rights 
relate to secular property or to the species of property known as. shebaiti. 
It is of course true that the obligations implied by shebaiti may be different 
to the obligations implied by ownership of secular property. But then 
obligations must differ according to the nature of the propeyty to which they 
relate. 


Therefore the answer as to why shebaiti is not regarded as freely trans- 
ferable cannot be found in the fact that shebaiti is an amalgam of rights 
and obligations; fcr all ownership involves rights and corresponding 
obligations, 


If A enjoys a property in Calcutta as its absolute owner he mast 
necessarily be subjec: to a variety of obligations to his fellow citizens, 
to the local Authorities, to the Government, to those who visit him as 
invitees and to those whom he might let out the property or any parcel 


thereof, 


The answer seems to be given by the decision in the Privy Council 


(1) (1869) 6 Bom. H. C. R. 250. 

(2) (1882) I. L. R. 6 Bom. 298. 

(3) (1909) I. L. R. 36 Calc. 975. 

(4) (1945) 5o C. W. N. 272. 

(5) [1935] A. I. R. Mad. 220. 

(6) (1932) I. L. R. 60 Calc. 452. 

(7) [1943] I. L. R. 2 Cale. 137 ; 47 C. W. N. 599. 
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case of Bhabatarini v:Aska Lata (1), "As regards secilar property the. trans- 
feror retains no residue, of interest-in the property transferred so that in 
case the line of succession through the transferee becomes extinct, the 

- Property does not revert to the transferor or his heirs. But in the case of 
the shebaiti a residue of “interest remains always vested “in the founder 
or his heirs so that even, ifthe founder gives the shebaiti tò somebody 
‘outside .his family „and .his heirs, the. -shebaiti "would revert to the 
founder or his‘heirs, if the line of :8uccesslon .of ‚the donee becomes 
extinct. 


This peculiar-feature which characterises the species.of property known as 
shebaiti makes the free transfer of-shebaiti impossible for,no.shebait can 
extinguish-the residue of interest left in the founder or his heirs. That 
explains why the Courts have refused to recognise transfer of shebaiti in 
‘favour.of persons who are strangers'to'the family. That also explains why the 
-COurtsihave upheld.transfer of shebaiti In favour of persons standing next in 
he line ,of succession. On principle it :does not seem clear why a 
shebait -cannot transfer a part of his interests-to his son, ibhe can-transfer 
his entire interest to him. The principle „of renunciation does not fit 
in with the concept of shebaiti being property. Shebaiti has been held 
to'be heritable and capable of being enjoyed.by partition into palas. The 
principle of -renunciation is pertinent to „the concept of office and office is 
not'heritable or partible. In a 'Mitakshara family the father has to part 
with a portion of :his shebaiti the ,moment-a son is'born to'him. ‘Tf there- 
fore a portion of the,shebaits property, namely, his shebaiti can with the 
birth of his gon be taken away from him why,caonot a Dayabhaga father 
during his life Hme make a gift of a part of his property to .his son. ‘Why 
‘should he be subject to the principle of renunciation of his entire shebaiti, 
if-his shebaiti can be inherited in -portions by his sons on bis death. It 
seems that the judgment of Varadachariar, J. in the Madras case mentioned 
above clearly establishes that the transfer of shebaiti in favour of the next 
in the line of succession which is not for consideration and opposed to the 
interest-of the institution is perfectly valid. 


The decision in Panchanan Banerjee v. Surendra Nath Mukerjee (2) 
is on a different point namely that a transfer of shebaiti which is opposed 
to public policy is invalid. If a particular case of transfer of shebaiti amounts 
to a sale for private gain it is clearly opposed to public policy and hit by 
section 23 of the Indian Contract Act. This aspect of the Question has 
nothing to do, it Seems, with the qarson of shėbaiti being capable of being 
transferred ;] 


Suit- for freie & scheme of management ‘and for & declaration 
as to who were the shebaits of the plaintiff deity. 


The material facts appear. pom the judgment. 
Bout L. R. 2 Calo. 197 347 C. W.N 599. 
(2) (1929) So C: L. J. 382. 
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Mr. A. K. Sen with Mr. S. Roy for the Plaintifis. 


Mr. D. N. Sinha with Mr. S. K. Mukherjee, Mr. A. C. Milter ` 
with Mr. K. C. Mukherjee, Mr. B. K. Chowdhury, Mr. Arun Sen 
with Mr. Bimal Mitter, and Mr. B. C. Dutt for the Defendants, 


The judgment of the Court was follows : 

S. R. Das Gupta, J. :—In this suit only one question has 
been left for my decision. With regard to the rest, an order has 
been made by consent of the parties. 

The facts of the case are as follows: One Sriman Chandra 
Mukherjee died in the year 1878 leaving a Will whereby he creat- 
ed a debutter and appointed his wife, Bama Sundari, executrix 


‘and directed that the plaintiff deities should be installed by her. 


Pursuant to this direction, the plaintiff deities were installed by 
Bama Sundari. Thereafter, in the year 1933, a suit was filed 
being Suit No. 2385 of 1933 in which on the goth August 1924, 
a decree was passed declaring certain persons to be shebaits. 
The persons who were declared shebaits were (t) Bimal Chandra 
Mukherjee, (2) Charu Chandra Mukherjee, (3) Dino Nath Mukher- 
jee, (4) Anadi Mohon Mukherjee, (5) Jnanendra Nath Mukherjee, 
(6) Govinda Chandra Mukherjee, (7) Atul Chandra Mukherjee, 
(8) Dulal Chandra Mukherjee and (9) Kali Krishna Mukherjee. 
They are the descendants of one Harish Chandra Mukherjee, 
brother of the said Sriman Chandra Mukherjee. . 


A genealogical table has been annexed to the plaint and the 
relationship of the parties would appear from the said genealogical 
table. 

Thereafter, in the year 1937, another suit was filed, ‘being 
Suit No. 1498 of 1937 and in that suit on 28th August 1938, 
a decree was passed by consent, By that decree a scheme was 
framed for the management of the worship of the deities and 
the following persons were declared shebaits:: (a) Jnanendra 
Nath Mukherjee, (b) Dulal Chandra Mukherjee, (c) Govinda 
Chandra Mukherjee, (d) Bimal Chandra Mukherjee, (e) Charu 
Chandra Mukherjee, (f) Dino Nath Mu herjee, (g) Pran Nath 
Mukherjee, (b) Lakhi Kanta Mukherjee and (i) Kali Krishna 
Mukherjee. i ` 

It appears that Atul Chandra Mukherjee who was one of the 


- shebaits under the decree dated goth August 1934 passed in 


Suit No. 2385 of. 1933, had died and his share was inherited by 
his brother, Govinda Chandra Mukherjee. Govinda Chandra 


Vor, 84.) '  RmidH Coni, 


Mukherjee thus became entitled to a 2/7th share in the shebaiti 
right x/7th of himself and t/7th inherited from his brother 
Atul. i 


In the scheme of management which{was framed, after declar- 
ing the names of the persons who were declared shebaits, it was 
provided that the pala or turn of worship should be divided 
into certain shares. Govinda Chandra Mukherjee was declared 


entitled to 2/7th shares’ in the pala or turn of worship of the said. 


deities and he was given two palas, namely, the second pala or 
turn of worship commencing on rst Aswin 1347 B. S. and ending 
on the last day of Bhadra 1348 B.S. and the fifth pala or turn 
of worship commencing on ist Aswin 1350 B. S. and ending on 
the last day of Bhadra 1351 B. S. It was further provided by that 
Scheme that the debutter estate should be managed by a board of 
shebaits to be constituted for the time being. The board should 
consists of six shebaits, one from each of the six groups and such 
board, constituted as above, should remain in office for a period of 
three years. Then comes the most material part of the scheme, 
material for the purpose of determination of the matter in contro- 
versy before me. Under Clause 1 5 of the scheme of management, 
it was provided that the members of the board should every three 
years elect one of themselves to be its secrétary to conduct corres- 
pondence on behalf of the board, to call meetings and to do 
all such acts as the board may direct. It thus appears that in 
Order to be a secretary, one hasto be a member of the board, 
and ia order to be a member of the board, one has to, be a 
shebait. ' ` 


After the final decree which was passed as aforesaid, a board 
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was constituted consisting of the following persons: Govinda, , 


Bimal, Jnanendra, Pran Nath, Dulal and Kali Krishna. Manindra 
Nath Banerjee was the eldest son of Govinda. He was nota 


shebait and Manindra was appointed: as proxy for Govinda. On . 


the trth October, 1939, the board took possession and on the 
12th October, 1939 the first meeting of the board was called and 
at that meeting Manindra was appointed the secretary. The 
dispute between the parties started thereafter and the . dispute 
centered round the question as to who would be the secretary. 
On the 19th October, 1939, Gnanendra wrote to Manindra alleging 
that none but an original member can be appionted secretary 
and as such his appointment was invalid. This position was not 
accepted by Manindra ' and, the persons supporting him, There- 


> 
t 
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after disputes went, on umo two groups. of shebaits,. one 
1949-- supporting . Manindra’s appointment as secretary, and the other. 

Sree Sree Bameswar denying the validity thereof and ultimately there was & deadlock . 
Bamdev Shiva» “jn the management of the debutter estate. It appears that on 


Anath Nath the 11th January, 1940’ Gnanendra issued an advertisement’ in' the — 
Mukherjee, - Samaj: Patrika of Cuttack stating" that he’ was thé sécrétary and 
-.Das Gupta, . ^ On the zist ‘January, 1940 Govinda, father “of Manindra, issued ' a 
* WA a Ne . notificatibn in thet same" paper to` the effect that Manindra waa 


the secretary. ` Govinda issued handbills reiterating _ the statement 
made'in his: advertisement: d 


In this state of things came .into existence the document: as 
to, which the dispute between.the parties before me mainly relates. 
On the 24th February, 1940, a deed. of gift -was ' executed : by: 
Govinda whereby, he transferred _Atul’s 1/7th share inthe’ 
shebaiti right, wbich: he had inherited to: bis. sons, namely, Manindra: . 

- Patit and Fanindra. The- deed of. gift inter alia: pode. 88^ 
follows :— i— -= 7 i t 


“Whereas the donot is'desirous of making a gift of the one 
seventh’ of the shébaiti to:which he’ is and become entitled to 
&s the heir and brother ofthe said. Atul Chandra Mukhérjeé ` beihg' . ' 
balf ‘of ‘the -two seventh sháre'mentioned i in'the said’scheme and 
oné of the:tio palas allotted to him’and in favour. of the” donées 
seocsevessceereeeeeANd- in. consideration’ of natural’ love and affection” 
of the:Dénor for Donees the Donor dóth hereby: gave, make over™ 
and»xtransfér unto‘ the Donees’ all ‘that the: ‘one o seventh share of ' 
the shebaiti to'which he is-entitled”. 


It appears that the main contention of the group of. shebaits 
who weie opposed’'to “the appointmént of Manindra as secretary, 
was that he was not a shebait and as such he was incompetent to be 
a member: of the: board~ ‘and ‘as such he was incompetent.to be 

- elected as secretary of that” board. By this deed of gift, dated 
24tli Febrüary, 1940, this objection has been | sought to bé removed 
and'according to the contentions of tlie group who were supporting 
Manindra ‘there could be'no further objection to Manindra conti- 

- nuing'as the secretary After the said deed of transfer; Thereafter 
on the ‘2oth' March, 1941, a notice of niotion was taken out in 
Suit No. 1498 of 1937 in which a decree had already been passed 

. and"that*notice: of*motion" was t&kén' out- by Gnariéndra for an 
ordér'that the applicant be allowed to continue as the duly elected. 

' secretary of thé board of shebaits for at least three years from 
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the date: of his appointment and’ Govinda and: Manindra" were to Cms. 

: aecount-for all realisations: made by‘them "and: air injunctiom was 1949. 
sought inter alia against Manindra‘restraining him from 'interfefing Sree’Sree Bameswar 
with the management of the estate. This application was not: ulti- Binder Shiva 
mately pressed and: on thé'6th Máy “1941 it' was dismissed with Anath Nath 
costs by his Lordship the Hon’ble Mr. Justice-Panckridge. Mukherjee. 

i Théreafter, on the 16th August 1941 this suit was filed. Various Tu Gupta. i 


reliefs have beén claimed in the suit and as I have already said 
the parties have settled their other disputes and pursuant "to such 
settlement'an order has already been made directing a reference 
to'be taken. The only outstanding point which has been kept 
for my decision is whether this deed of gift in favour of 
Manindra is valid and whether by such deed of gift any right 
of shebaiti has passed tò Manindra and his brothers, 


In order’ to decide this matter it is necessary at the'very: 
outset to determine what is a 'shebaiti' right? Is ‘it a property’? 
Jf so, -what is -the nature of such’ property‘ and what’ are: its 
ingredients ? That thé right of shebait-under the^Hindulaw is a 
property is well established after the decision" of the Full Bench 
in Manohar Mukherji' v. Bhupendra~ Natke Mükherji (1)' 
and Mr. Sinha, as I have: understood him ‘does not dispute 
this propositions But then the question is what-kind of property: 
it is and what are its'ingredients^ To my mind decision of the 
point in question ‘before me will depend: to a great extent ‘upon ' 
a clear analysis of the essentials ‘or the ingredients: of the ‘rights : 
of shebeit. A shebait has the right to worship .the-deity and‘as such ' 
he is the ministrant and custodian of the idol itself. On'the other 
hand he is the manager of the properties :of the-deity, 'which "are : 
in his'custody. Mr. Justice- Mookerjee -in ' MánoAar MukAerji 
v. Bhupendra Nath Mukherji (1) held«as follows : ` "Shebaitship, ^ 
in its true legal conception involves two "ideas, the ‘ministrant of 
the deity and its manager:; it is not ʻa bare 'office,-but' an * office 
together with certain rights attached“to ‘it’. The’ shebait’ has: 
also:some property-or' personal interest’ in: the estate’ of the idol” 
whichis under his management: The ‘shebait -has-’certaih’ duties ` 
to perform in relation to the ‘deity and its: properties and"at the 
same time he has some right - and a ‘personal ‘interest ^in the said 
properties, These then are two elementé~in ‘the conceptions of: 
the shebaiti right, viz. elements of office and property. Mr. Justice 


(1) (1939)-1. L. R. 6o Calc. 452. 
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Mookerjee in discussing the -nature of such property in Manohar , 
Mukherji v. Bhupendra Nath Mukherji (1) said as follows: 
“Sufficient has already been said before to establish that the shebait 
deals with the property in his custody and management as if he 
has Some property, though not the full rights of property in it, 
the legal property vesting in the idol. Though he cannot 
alienate the property of the deity except for legal necessity he 
may create proper derivative tenures and estates conformable. 
to usage and alienation without necessity which enure only for the 
period of the tenure of his office as though he was a limited 
owner. It isin him and not in the idol that the right of suit is 
vested and it is his minority that counts for the purpose of 
limitation”. His Lordship at p. 479 also held as follows: 
ETT rentesi The idea of limited ownership is the essence of 
the position of the manager- or custodian of dedicated property 
by whatever name he may be called”. If then the two elements of 
office and property are the ingredients of the shebaiti right, such 
elements are mixed up and blended together in the conception of 
shebaitship. In Bhabatarini v. Asha Lata (a) their Lordships of 
the Judicial Committee held as follows: “It is only with some 
difficulty that any theory can successfully hold together the two 
elements of office and property. But the shebaiti right involves 
both and neither elements is to be discarded”. In delivering 
judgment in the same case in High Court Mr. Justice Mookerjee 
also held as follows: “It seems to me that the eletnents of office 
and property, of duties and personal interest are mlxed up and 
blended together in the conception of shebaitship". This being 
the position and the conception of shebaitship being the amalgam 
of office and property the question arises whether the right of 
transfer of shebaitship is repugnant to or inconsistent with such a 
conception. Mr. A, K. Sen has urged before me and he has 
placed in support of his argument certain observation in 
Bhabatarint v. Asha Lata (2) that the shebaiti right itself being a 
property, although it may be an amalgam of the two!elements of 
office and property, it is transferable. In Bhadatarini v. Asha 
Lata (2) no doubt there isan observation to the following efféct: 
“The shebait has certainly a right of property in his office and 
it may be correct to say that he has some sort of beneficial interest 
in the debutter property”, It is too late now to dispute that 


(8) [1943] I. L. R. a Cale, 137 ; 47 C. W. N. 599. 
(1) (1932) I. L. R. 60 Calc. 452. 
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shebaiti right is a property but the point is why it is held 
to be a property. Mr. Sinha also has not disputed before me 
thatit isa property. As I said before there are two elements, viz., 
elements of office and property or in other words duties and 
personal interest in the conception of shebaitship and those two 
'elements are mixed up and blended together and are inseparable 
from each other. That being so, when the right of shebait 'comes 
to be described it cannot but be described as a property. As has 
been held by their Lordships of the Judicial Committee in 
Peary Mohan Mukerji v. Manohar Mukerji (1): “The close 
intermingling of duties and personal interest which together make 
up the office of shebait may well prevent closeness of the analogy, 
but as a part of the office it is indisputable that there are duties 
which must be performed that the estate does need to be safeguard- 
ed and kept in proper custody”. To my mind it is because of this 
inseparable blending of the two elements of office and properties 
that the shebaiti right itself is described’ as property. But from 
this it does not follow that because the shebaiti Tight can be 
and must be called a Property it is transferable. Because the 
moment the question whether such right can be transferred comes 
to be determined ‘one has tó again consider the essentials or 
ingredients of a shebaiti right, what that right consists of and 


decide the matter in the light thereof. As I said before the’ 


essentials are Office and the properties, Question is can the 
shebaiti right which is the amalgam of those two elements be 
transferred. Before I express my views on this point I should 
add that the element of property is secondary to the element of 
office in the conception of shebaitship. In other words the 
beneficial interest or the property which the shebait has 
in the debutter estate is because of his holding the office 
‘of a shebait As he has to perform the duties which 
are imposed on him as a shebait he has also some kind of 
beneficial interest in the properties of the deity which are 
in his custody. The duties and obligation which he-has to 
perform as shebait is the more important element and the 
personal interest which he has in the debutter estate is secondary 
and consequential to the performance of such duties, The fact 
that a shebait can be removed by Court shows that shebaiti 
right is a property of a peculiar character and office is the 
most important part of such right. *In Manohar Mukherji v. 


(1) (1921) I, L. R. 48 Cale, 1019. 
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Bhupendra Nath Mukherji (y) Mr. ‘Justice Mookerjee -bas also * 


-held + “The right to.the land such as. ‘the shebait has - 4s only 


recover the office vis -barred the qr to recover the land is 
also barred". The decision:in Bhabatarini v. Asha Lata (2) did 
not in, any way .alter.the law laid down ‘in Manohar Mukherji 


Xe Bhupendra Nath ‘Mukherji (1) In my, view the true 
conception of a shebaiti- tight being an ‘amalgam of ‘office and 


property it is “contrary to and inconsistent with any conception 
of transferability.of such right.- It can -hardly be -disputed that 
the element of office involved in the conception of .the shebaiti 


. Tight cannot’ form the subject matter of a transfer. How can 


ithen-it be said jhat:the element of property which is inseparably i 


. mixed upand blended with the element of office in a shebaiti 


xight.or the entire right of a shebait which is the amalgam of 
office and property can form the subject matter of a transfer. 


. A shebait occupies a fiduciary position in relation to the deity 


and its property and although not strictly speaking a trustee his 
position is similar to that of a trustee. He is the ministrant of 
the deity, he is to remain in custody of the deity and all its 
jewellery, ornaments, utensils and other properties moveable 
and immoveable,: he is to look .after the worship of the deity, 
and manage all his properties. Thus it is a position of trust - 
and responsibility which is imposed upona shebait and T. cannot 
reconcile.myselfto the view that he can relieve himself of this 
responsibility by transferring his right to some one else. If of 
course there is a complete renunciation on the part of the. shebait 
of all;his rights the position would be different. Because in that 


- case it would amount to a sort of civil death of the shebait with 


the result that the person who stands next in line in succession 
would, automatically come in and become shebait or shebaits. 
Nobody can force the shebait to remain a shebair and ‘if he 
chooses to renounce his entire shebaiti right nobody can stop 
him froni doing that. What isto happen in such a case? "The: 
persons who are next in succession must as of necessity come 
in arid become shebait. A number of authorities have been 
cited by both parties and before I deal with them I can say this 
that viewed from this aspect of the matter which I have just 
now indicated there is not much conflict on principle amongst 
the various-authorities wbich have been cited. — 


(1) (1932) I. L. R. 60 Cak. 452. 
(2) [1943] I. L. R. a Cale, 137; 47 C. W. N. 599. 
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"Mr. A; Ks Sen contends that in any’ event when ‘there is à 


transfer of the shebaiu right without consideration and without 


thereby in favour. of persons who are next in line of successio: 
who are otherwise'competent to:hold the‘ office of.a ,shebait such | 
a transfer is vul. Becatise he contends that in such a'^case the 
only elfact-is; to acceleri'e succession and apart: from that there is 
no, adverse effect on the endowment. He has munly relied 
upon the. decision iy .Sitwambhat v. Sitarim | Gánesh. (1) ; 
Mancharam v. Pranshinkir (2) 5 Rijeshwir Mullick v. Gopeswar 
| Mul'ük (3); NMirid Mohini Dissi v. -Shibadis Pal Dewasin . 


(4); The Oficial Receiver .v. Sm. Jogmayı Dassi (5);, Prayag ^ 


Doss v. Gootndach wl (6). In the cise in Stturumbhit v. 
Sitaram Ganesh (+) it wis- held that the sale’ of an hereditary 
priestly office will be upheld where. the purchasers are the next 
in succession from the vendon, to such offiza In hts: judgment. 
Couch, C. J. held as follows: f'With regard to the other point, 
whether there wis a; valid sale it ts not nécessuy:in this case 
to decide the question’ as to: whether such offices can be sold . 
to strangers. In this case’ the purchasers were grand-children, 
who could eventually succeed in office as heirs and tbe grandfather 
did nothing more than relinquish his right in their favour.s There. 
have been previous dealings with this office of ‘a somewhat similar ' 
nature, which: is some evidence of. a usage justifying the alienation 
in the present cise.” It appears that the purchasers in the case, 
Stlarambhat v. Sitaram Ganesh (1). were the only heirs of the 
vendor and the transfer was of the entire interest of the vendor in 
the shebaiti; right. The transfer in that case has beer upheld on 


D 


the ground that the transferor “did nothing more than ;relinquish ~ 


his right in favour of his heirs”. The result of the transaction 
is-the same as,renunciation-by a shebait of the entire rights- as 
shebait resulting in acceleration of the;interest of the persons next 
in the line of succession. The transfer in that case has also been 
justified on-the ground of,usage. Inthe case, Mancharam v. 
Pranshankar (2), it has no doubt been held that there is no reason 
why the alienation of à religious office to a person standing in 


— 


(1) (1869) 6 Bom. H. C. R. 250. 
(ay (1882, 1. L. R. 6 Bóm' 298. 
(3) (1907) I. L R, 35 Calc. 226. 
(4) (1999) I. L. R 56 Calc. 975. 
(5) 11943) 50 C. W. N. 272. 
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the line of succession and from objection relating to the capacity of 
a particular individual to perform the worship of an idol or do 
any otfer functions connected with it, should not b: upheld. 
But their Lordships in that case followed the principle laid down 
in the decision ån. Si/arambhat v. Sitaram ;Ganesh (1) and after 
citing the passage in that decision which I just now cited held as 
follows: “We do no. thirk that there is much difference in 
principle between the case just cited and that now b.fore us, 
though the endowment in the present case is of too recent a founda- 
tion to render any evilence of usage possible. In both cases 
the purchasers ure persons standing in the line of succession and 
claiming through females and though in the present case the 
purchaser is not the next heir but only a. possible heir—íor he is 


` Ganapathram's sister's son, and thercfore a ‘Bandhu’, if not a 
pa L , à 


‘Sapinda’ yet the next heir, Ganpathram’s widow has expressed 
her acquiescence in the bequest to the plaintif. Thus it 
appears again that the result of the transfer in that case is 
the same as renunciation- by #shebait of his rights resulting in 
acceleration of the interest of the person standing next in the line 
of succession. To my mind the transfer in that. case really 
amounted to such renunciation and can be supported on that 
principle and viewed from this aspect of the matter there is no 
difference on principle between the decision of this case and the 
one in Nagendra Natà Palit v. Rabindra Nath Deb (a) (Page, J.) 
to which I shall hereafter refer. To my "mind, a” transfer of the. 
entire interest of a shebait in favour of the next in line of succes- 
sion can be justified on the ground.of and is the same as complete 
renunciation. In Rajeshwar Mullick v. Gopeswar Mullick (3) Chiet 
Justice Maclean held as follows:  *No,doubt there are cases 
anc authorities for the proposition that a shebait may by an act 
infe» vivos alienate the shebaitship but I think I am fairly stating 
the result of these cases when I say that such alienation are not 
regarded with much favour and that somewhat special circumstance 


` must exist to support them, I need not go through the authorities 


which I think substantiate that proposition. But alleof them 
relate to alienations inter vivos and with the exception of one 
authority to which I shall refer in a moment there is none for 
the proposition that a shebait can by his will bequeath the 


(1) (1869) 6 Bom H. C. R. 250 
(2) (1925) I. L. R 53 Calc. 132. 
(3) (1907) I. L. R. 35 Calc. 226. 
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shebaitship. On principle I do not see how he can do so, for. the 
question at once arises, what has he to bequeath or alienate 
under his will ? A shebait 1s a manager or quasi trustee for the 
benefit of the idol. His office endures only for his life , his will 
only comes into operation on his death. What is, there, then for 
him to alienate by will? Nothing". It seems that the only 
question, which was considered by their Lordships in that case, 
was whether shebai ship.can be transferred by will and their 
Lordshipg definite opinion wis that it cannot be. As to the ques; 
tign whether shebaitship cai b: transferred inter vivos, Chief 
Justice Maclean held that it cannot be transferred except under 
special circumstances. What these special circumstances are has 
not been laid down by his Lordship, Mr. A.'K. Sen has placed 
great reliance on Mirad Mohini Dassi v. Skibadas Pal Dewasin (1). 
In this casé the plaintiff was a joint shebait with the defendants 
other than the defendant No 2. A deed;of Arpannamah was 
executed by defendants 5 to 7 who were residing at a distant- place 
from the place of worship in favour of their maternal uncl: 
(the plaintiff). . The plaintiff became entitled to those defendants’ 
share in the said Thakur’s sheba, The question for decision was 
whether the transfer was valid. Their Lordships following the 
decision in Manckaram v, Franshankar (2) upheld the transfer. 
In delivering judgment their Lordships held as follows: -"It is 
to be observed that in Mancharam v. Pranshankar (2), the fact 
that the alienation was to a person in the line of succession “and 
capable of performing the ownership of the idol was regarded as 
the justification for the alienation and that in Rajeshwar Mullick v. 
Gopeswar Mullick (3) Mitra, J., treated “clear benefit to the 
Thakur” in the same way. In the present cise, therefore, as 
the alienation was by an Arpannama to a closely connected 
member ‘of the family who seems to have more interes: in 
the worship of the idol than any one else. And as it seems 
to have been made without any idea of persorfal gain, in 
order to prevent the interference of the .appellant who 
claims herself as an alianee of the defendants 5 to 7 we con- 
sider that the case is governed by the special circumstances 
to which Mclean' C. J. refers”. In my opinion in both the 
cases, Sifurumbhat v. Sitaram Ganesh (4) and Mantharam v. 


(1){1909) I. L. R. 36 Calc. 975. . 
(2) (1882) I L. R, 6 Bom 298 ° 
(3) (1907)I L. R. 35C lc 226. 
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Pranshankar (1) the transfers were justified, because the pur- 
chisers were the next- heir of the.transferors and as such the 
transfers were nothing more than rmlinguishment’ of the right cf 
the transferors in fivour of the transferee Who would cventually 
succeed to the cffice as heirs With highest respect for their 


‘Lordships who decided the case, Nirad Mohini Dassi v. Shibadas 


Pal Dewasin (2), I cannot see how that principle can be extended 
to the case of a transfer in favour of a maternal uncle. So far 
as I have understood the proposition which Mr. A. K. Sen also 


‘urged before me is that when a trans‘er is in favour of a pefson 


next in the line of succession such transfer is valid, the effect of it 
being simply to accelerate succession. However thedecision in the 
case, Nirad Mohini Dassi v. Shibadas Pol Dewasin (2), has also 
proceeded on the basis of benefit to the Thakur and‘ that the 
circumstances of that case were the special circumstances to which 


‘Maclean C. J. refers. Mr. Sinha has urged before me that there 


is no-reasoning given in that decision..'I should add that prior 
to the Full Bench decision in Manohar Mukherji v. Bhupendra 


' Nath Mukherji” (3) the character of the shebati right was not 


~— 


clearly laid down. In fact the decision i in Rajeshwar Mullick v. 
Gopeswar Mullick '4) proceeded : on the view that shebaitship is 
an office. It seems to me that the said two decisions are not of 
muclr assistance for the purpose of deciding the matter in dispute 
before me after that Full Bench decision in Manohar Mukherji . 
ve Bhufendra Nath Mukherji (3). In Mahamaya Debi v. 
Haridas Haidar (5) citcd by Mr. A. K. Sen all that was decided 
was that the palas of Kalighat Temple have been transferred 
during at least go years though vin a limited market which those ' 
alone can enter who ate qualificd to become shebaits by birth 
or marriage, the time when these customs originated being 
unknown It appears that'in the plaint filed in that suit, the 
plaintif had alleged that the Palas were transferable according 
to immemorial custom and the first dcfendant who alone contested 
the claim set upin his written statement the case that the Palas’ 
are not transferable by custom and even if the alleged custom is 
proved, no court shall recognise it or enforce it as being unrea- 
sonable and opposed to public policy. Mookerjee Js in delivering 


(1) (1882) I. L. R. 6 Bom 298, ' U 
(2) (109) I. L. R. 36 Gale. 975. 
(3) (1932) I. L. R. 60 Calc. 452 
(4) (1907) L L. R. 35 Calc. 226 
(5) (1914) I. L R. 42 Calc. 45.5 
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judgment in that case held ‘as follows : “Ag regards the second 


"question, it has not been disputed on behalf of the mortgagee that 
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in the absence of a custom or usage to the contrary or any term Sree Sree Bameswar 


to that; effect i in §the deed {of ?endowment a religious trust or the~ 


right of management of areligious or charitable endowment or 
a religious office’ attached toa temple or any other endowment 
cannot be alienated by the holder. There is also; authotity for 
the proposition that alienation of a religious Office may be validly 
made in favour of a person standing in the line of succession 
and, not disqualified by personal unfitness. But theY appellant 
does not invite us to^go even a» far as this proposition. She asked 
us to assume that a Pala or turn of ‘worship is not alienable, except 
by custom, and contends that jhe custom which has been proved 
in this case should be recognised by the Court”. Thus it appears 
‘that the only question which their Lordships were called upon 
to decide, was whether the custom in that case possessed the 
characteristics essential for the validity of acustom. No doubt 
there are certain observations in their Lordships’ judgment to the 
effect that a Pala or turn of worship is heritable and partible 
and it possesses the attribute of transferability as amongst the 


‘members of -the family of the shebait. But those observations. 


were to my mind in the nature of an oditer dictum and their 
Lordships were not called upon to decide those questions in that 
case. In the case of The Official Receiver v. Jogmaya Dassi 
(1) there is undoubtedly an observation by his Lordship 
Mr. Justice 3. R. Das to the following effect: “It is competent 
to a shebait to renounce or made gift of hisoffice to a person 


fied by his personal unfitness” This observation was made by 
Das J. relying on the decision-in Manctharam v. Pranshankar 
(2); and Nirad Mohini Dassi v. Shibadas Pal LDewasin (3). 
This particular point, viz, whether the shebait can sell 
his right and if so to what extent was not the point in 
dispute in that-case and it was not necessary for Das, J. to decide 
that question. Besides it appears from that observation itself 
that Das, J. was treati: g rer ur ciation a d gift to a person standing 
in the line of succéssion on ‘the same footing. The case of 
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Prayag Doss v. Govindacharlu (v) was a case of. Archakas 
and not of shebaits. In delivering jujJgment his Lordship 

Mr. Justice Varadachariar held as; follows: “In the case in 
Rajah Vurmak Vaiia v. Ravi Vurmak Mutha (a) the Privy 
Council also refer to the doctrine -of delegatus non potest 
de egare, and the possibility that the recognition of the right of 
transfer may defeat the presumed intentions of the founder of the 
endowment. These two considerations have greater relevancy.to 
cases where the trustee’s office is sought to be altenated than to 
transfers of Archakiship : indeed in the case of Archakas the right 
of delegation has been expressly recognised by permitting the 
system of proxis". ‘It thusappears that his Lordship was dig 


. linguishing the Privy Council case, Rajah Vurmah Valia v. Ravi 


Vurmah Mutha (2) on the ground that the transfers-before him were 
of Archakaship. His Lordship followed the decision in Mancharam 
v. Pranshankar (3) and held as follow»: “The facts here are 
almost ad idem with those in Mancharam v. Pranshankar (3) and 


We have not been referred to any reported case where that deci- 


sion has been dissented fromfon similar’facts”. As-I said before 
the decision in Mancharam v. Pranshankar (3) follows the principle 
laid down in Sitarambhat v. Sitaram Ganesh (4) with which I do: 
not disagree. Ifa shebait transfers his entire right in favour of 
the next heir in?succession "then such transaction if it amounts to 
relinquishment is valid. But it must bea case of the transferor 
giving up his entire interest so that it may amoħnt to relinquish- 
ment resulting in acceleration of the interest of the next heir in 
succession. But if „astin? “thisfcase“the transferor retains a portion 
of his rights as shebait andj transfers the,fremaining portion even 
if such transaction be to the next heir in succession such a‘ 
transfer in my view can not be upheld. I have not been shown 
any authority which would support such a transfer. To my mind 
it 1s repugnant to the v.ry conception of a shabaiti right which as 
I have said Lefòre consists of office and property inseparably 
mixed up and blended together. Looked at from this point of view 
I find no difficulty in reconciling the decision Sifarambhat v. 
Sitaram Ganesh (4) which} has been followed in subsequent 
decisions and the decision in Nagendra Nath Palit v. Rabindra 


:1) [1935] A I. R. Mad.7220 - 
(2) (18-6) L R 41 A 76 < 
(3) 0882) I L. R 6 Bom ‘298. " 


(4) (1869) 6 Bom H. C. R. 250. 
o 
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, : 
Nath Deb (1) to which I (shall presently refer. Before dealing 


with the case of Nagendra Nath Palit v. Rabindra Nath Deb (1) 


I should add that the case of Prayag Doss v. Govindacharlu (2) 
was decided also on the ground of custom as established in support 
of ‘such transfer. The point in qvestion*tame up for decision in 
the case of Nagendra Nath Palit v. Rabindra Nath Deb (1) and 
Mr. Justice Páge discussed the subject at a great length and has 
reviewed all the previous decisions on that point. His Lordship 
while considerirg the nature of a shebaiti right held as follows: 
“The duties and the privileges of a shebait are Pac those of 
one who fils a sacred office................ ..After dedication 
the proprietary title to the property i is iea in e idol the right 
to possess ‘and the duty to manage the property in the shebait 
Soa AVE ERE RA vs But the right of manegement is attached to the office 
not the office to the right of management for which there miy bs 
a shebait without endowed properly there cannot be a property 
dedicated to an idol without a shebait to manage it.”, As to 
the question of transferability of a shebaiti right his Lordship held 
as follows: "The Judicial Committee have never.deviated from 


the principles laid down in the above cases and it is settled law - 


that..........in the absence of custom or wage to the contrary 
or any terms to that effect in the deed of endowment a religious 


trust or the right of management of a religious or charitable ^ 


endc wment or a religious office attached to a temple or any- other 
endowment cannot be alienated by the holder per Mookerj- e, J. 
in Mahamaya Debi v. Haridas Haldar (3)”. The most important 
portion of his Lordships’ judgment which is material for decision 
of the question now before me is as follows: "It is not settled 
whether the renurciation of a shebiii by the office holder in 
favour of a sole.immediate heir would be void: Warayana v. Ranga 
(4); It may be though I do not decide that such an alienation 
would contravene the doctrine of delegatus non-potest delegare, 
but if it be assumed that a shebait isc mpetent to abdicate from 
his office in my opinion such an act would operate to transfer 
the office to the person‘ entitled thereto as reversioners under 
the foundation or in default of any directions by the founder or of 
custom according to the principles of the common law of India, 
The officeiwould not pass to the assignee under or by virtue of 


(1) (1925) I. L. R. 55 Calc. 132- 
(a) [1935] A. I. R. Mad, 220. 

- (3) (1914) I. L. R. 42 Calc. 455. 
(4) (1891) I. L. R. 15 Mad. 183. 
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SN CIE: any assignment of his office by the abdicating shebait whether 
1949 it purported to be 1n favour of the sole immediate Heir or any 

EN ede Bameswar Other person for ary such assignment is wholly void and inope- 
PARET Shivà rative”? I most respectfully agree with tne views taken by Mr. 
An-th "Nath Justice Page mentioned -above. As I said before in my opinion 


g Mukherjee; only, if a transaction relating to the rights of shebiit can be 


Das Gupta, J. ` supported on the theory of complete renunciation it should stand : 
but not otherwise, In t!is connection I should add that although 





the question of transferability of the rights of a shebait was, not 
the subject-matter of the decision in Manohar Mukherji v. 
Bhupendra Nath Mukherji (1) still in delifering judgment in that l 
case Mr: Justice Muokerjee cited with approval th» proposition 
laid down in MaZamaya Debi v. Haridas Haldar (2) vizi, that in 
the absence of custom or usage to-the contrary a right of managc- 
ment of a religious or charitable endowment or a religious office 
altached to a temple or any other endowment cannot be alienated 
by the holder. But palas or turns of worship may be by custom 
heritable, devisible and bequeathable as in the case of shares at 
Kalighaté Manohar Mukherji v. Bhupendra Nath Mukherji (1)].. 
In the case of Godinda Kumar Roy Chowdhury v. Debendra Kumar 
Roy Chowdhury (3) decided by Rampini, C. J. and Sharfuddin, J. 
(being an appeal from an original decree) it was held that shebaiti 
right cannot be transferréd even to a co-shebait or to one who is 
next. irf succession. In delivering judgment their Lordships held 
as follows: “Babu Golap Chandra Shastri has in*his above men- 
tioned work (p. 447) laid down a rule of law on the authority of 
Mancharam v. Pranshankar (4) that the shebaiti -right may be 
transferred to a coshebait or to one who is next in succession. 
But we prefer to follow the authority of the Court in the case of 
Prosunno Kumar Adhikart v. Saroda Prosunno Adhikari (5) 
"where it was held that even a shebait could not grant a Maurashi. 
Mukarari lease of any portion of a debutter property to a co- 
'shebait and the same is null and void.". Their Lordships made 
these observations with regard to the question which was agitated : 
before them, namely, whether it is legal for one shebait to convey 
his share in the shebaiti right to any other shebait and the deci- 
sion in Manckaram v. Pranshankar (4) was not accepted by them 


(1) (1932) I. L. R. 60 Calc. 452. 
(2) (1914) I. L. R. 43 Calc. 455 
(3) (1907) 12 C. W. N. 98. 

(4) (1882) I. L. R. 6 Bom. 298. 

(5) (1895) I. L. R. 22 Calc. 989. 
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nor was.it accepted: by Mr. Justice Page in.the case of Nagendra 
Nath Palit v. Robindra Nath 'Deb (1). 


But their Lordships in the case of Godinda Kumar Roy Chow- 
dhury v. Debendra Kumar Roy Chowdhury (a) did not consider 
the question of -renunciation by a shebait of his entire rights. 
As -I said before looked at from this point of view the decision in 
Mancharam v. Pranshankar (3) may be well reconciled. I should 
also refér to a decision in Panchanan Banerjee v. Surendra Nath 
Mukerjee (4) in which Rankin, C. J. held as follows : “If a person 
sells religious office it is contrary "to what is laid down by the 
Privy Council in the well known case, Rajah Vurmah -Valia v. Ravi 
Vurmah Mutha (s). The doctrine on the subject has recently 
, been considered by my learned brother Mr. Justice Page in the 
case of Nagendra Nath Palit v. Rabindra Nath Deb (6). This 
is clear case of sale by which a shebait is trafficking for gain in her 
own office and that is the fundamental and real character of the 
transaction. It is said that as there was an anomalous doctrine by 
which a widow may accelerate the opening of the reversion to 
her husband's estate by. surrendering tlie whole interest wbich 
vested in her, offering and assuming a character that is at times 
compared to civil death so with reference to the office of a. shebait; 
if he abandoned the office or surrendered it so as to let in the 
next reversioner the transaction may be considered good although 
in the ordinary way the sale of religious office for gain will not 
be valid. Iam of opinion that the transaction before this Court is 
in no way analogous to a valid surrender by a Hindu widow of 
her whole interest in her husband's estate”. 


“This being my view of the law of the matter the next question 
which arises is whether the transfer by Mr. A. K. Sen’s client of 
his shebaiti right can be upheld on the doctrine .of surrender or 
self effacement. Clearly it cannot be. For the simple reason 
that Mr. Sen’s client did not part with his whole interest in the 
shebaiti‘ right but retained a portion of it and transferred another 
to his sons. Besides it seems to me that there was a clear object 
or purpose in making such transfer and the transfer can be said 
to be, in the language of Rankin, C. J., a ‘bad bargain’, I shall 

(1) (1925) I. L. R. 53 Cale. 132. 

(2) (1907) 12 C. W. N. 98. 

(3) (1882) I. L. R. 6 Bom. 298. 

(4) (1929) 50 C. L. J. 382. 

(5) (1876) L R. 4I. A. 76. 

(6) (1925) I. L. R. 53 Calc. 132. 
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deal with that aspect of the matter hereafter. Apart from that 
the transfer cannot be supported on the doctririe of self effacement 
or surrender as I have just now said, 


I should now consider the question, though it does not strictly 
arise in the present case, viz., whether a transfer of a shebaiti right 
can be justified on the ground of benefit of the Thakur. Mr. 
Justice Page has also dealt with this question and has come to 
the conclusion that such a doctrine is opposed to Hindu kaw and 
in any event cannot be extended to an alienation of the spiritual 
rights and duties of a shebait. - I again respectfully agree with the 
view held by Mr. Justice Page. It seems to me that the doctrine of ` 
benefit of the deities applicable to the case of a transfer of the 
corpus of the debutter property has been sought to be extended 
to the case of a transfer of the rights of shebait. With all respect ` 
to the learned Judges concerned, I failto see how and on what 
principle it can be so extended. Mr. Justice Page in his judgment 
on this point has stated as follows : ' "In support of this contention 
learned counsel for the defendant referred to the decision of this 
Court in Nirod Mohini Dassi v. Shibadas Pal Dewasin (1) and 
the dictum of Mitra, J. in Rajeshwar Mullick’s case (a). With all 
respect to the learned Judges who decided these cases, for the 
reasons which I am about to state, I am of opinion that the 
decision in Nirad Mohini Dassi's case (1) and also in Rajeshwar 
Mulliz's case (2) so far as itis founded upon the same reasoning 
are not in accordance with law of India as enunciated by the 
Judicial Committee of the Privy Council and I cannot acquiesce in 
them." Besides there is no material before me which would justify 
me in coming to the conclusion that the transfer in this case was 
in fact for the benefit of the deity even if I had held that benefit 
of the deity would justify an alienation of the rights of the shebait. 
On the other hand, the materials before me point to the fact 
that the transaction in question was not a Jona fide one and was 
made with a purpose other than benefitting the deity. It is 
admitted that by the decree, dated 28th August, 1939 Manindra 
was not declared a shebait. It is also admitted that under the 
scheme in order to become Secretary one has to become a member 
of the board and one cannot be a member of the board unless 
one becomes a shebait. From the facts it appears that there was à 
dispute between the two contesting groups as.to who would be 
the Secretary. It seems clear to me that the gift of a portion of a 

(1) (1999) I. L. R. 36 Cale. 975. 
(2)(1907) I. L. R. 35 Cale, 226, 
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shebaiti right by Govinda to his sons was made in order to enable 
Manindra to become the Secretary. That was at least one of 
the objects, if not the main object or purpose of the transfer in 
question, In my opinion the transaction in question was not a 


bona fide one and cannot be upheld. Even, if this case cannot be, 
strictly called to be case of “Trafficking for gain”-in his "own. 


office" it is something very much akin to it and I do not see any 
difference in principle between thetwo. Ifa shebait should not 
be permitted to sell for gain his own rights as a shebait I cannot 
see why he should be permitted to effect a transfer which is not a 
bona fide transaction. Furthermore, as has been held by Page, J. 
in Nagendra Nath Palit v. Robindra Nath Deb (1), even if the 
doctrine of necessity can be extended to an alienation of the rights 
and duties of a shebait it must be a case of “imperious necessity” 
or an “unavoidable necessity” compelling the shebait to alienate, 
such an alienation being clearly “for the benefit of the deity". 
No such thing has been proved before me. To: put. in the words 
of his Lordship Mr. Justice Page “the contention that the Court 
ought to uphold the transaction on the ground that it was or 
might be for the benefit of the deities” is mitcònceived, and 
irrelevant and I reject it. i 

In the premises, I hold that the gift of a portion of a shebaiti 
tight by Govinda in favour of his sons is bad and cannot be up- 
held and Manindya did not become a shebait by.virtue of it. Mr. 
A. K. Sen has urged before me that a shebaiti can'be divided into 
Palas and Palas are properties and can be transferred. Mr. Sen 
contends that if a Pala is a property tben the distinct Palas which 
Govinda had, are two distinct properties and one of such Palas 
can be transferred. He relied on Makamaya Debi v. Haridas 
Haider (a) in support of his proposition. 

Whether a Pala is a property or not the decision in Makamaya 
Debi v. Haridas Haider (a) ison the assumption that it is not 
alienable except by custom [Mahamaya Deli v. Haridas Halder (2) 
at page 471]; and the questions left for their Lordships’ decision 
in that case was whether the customs proved in that case possessed 
characteristics essential for the validity, of a custom. No doubt 
there is an obsevation by Mookerjee J. in that case to the effect 


that a Pala is heritable, devisable and partible but their Lordships 


were not called upon to decide that particular point. 
To my mind the position is this. The shebaits -can no doubt 


(1) (1925) I, L, R, 53 Cale. 132. 
(2) (1914) L L, R. 42 Calc, 455. D. UE SERS 
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‘for the sake of convenient management of the debutter property 
and worship of the deity enter into an arrangement or scheme 


Sreo Sree Bameswar Amongst themselves whereby each shebait may get a Pala or turn 
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of worship but it is nothing more than an arrangement binding 


. 5O far as ordinary routine management is concerned : [Das J. in 


The Oficial Receiver v. Sm. Jogmaya Dassi (1)]. This does not 


` mean that a shébaiti right becomes identical with and resolves 


itself into mere Palas or turns of worship on “partition” : (as Mf. 
A. K. Sen describes the “arrangement” just now mentioned). 
To my mind a shebaiti right is something more thana mere pala 
or turn of worship. The word ‘partition’ as used with reference 
to secular properties although helpful is not the proper description 
of such arrangement or scheme under which each shebait gets a 
pala or turn of worship. In Official Receiver v. Sm. Jogmaya 
Dassi (1) it was held by Das J. as follows :—“Although shebaits 
can for proper administration of debutter estate make arrange- 
ments or schemes for separate management they cannot, while 
retaining their office of trust abdicate altogether their duties and 
funetions and delegate all their authorities including that of sale, 
gift or mortgage or the like to a co-shebait............ sess mutual 


` arrangement for separate management being in the nature, of a 


scheme is binding so far as routine management is concerned 
but does not disentitle a shebait in case of dereliction of duty by 
another shebait from asserting the right-as shebait or from inter- 
vening or taking legal steps to modify or cancel ‘the arrangement 
and prevent mismanagement.” As was held in that case the 
tight of a suit on behalf of deity, right of sale of the debutter 
properties and all other rights remain vested in the shebaits 
jointly. If then this is the correct analysis of what is known as 
‘palas’ or turns of worship then even if such pala could be trans- 
ferred and my view being that it cannot be except under custom, 
it does not mean that a shebaiti right itsélf is - transferred . thereby. 
If on the other hand it can be said that Pala represents shebaiti 
right then I hold that palas cannot be transferred except under 
the circumstances mentioned before ie. when such transfer 
amounts to renunciation. In this particular case there is greater 
difficulty in the way of Mr. Sen’s client by reason .of the fact that 
he retains one ‘pala’ to himself and assigns another -to his song 


- treating each as separate properties of his own. 


Therefore in my view the assignment by Govinda in-favour of 


(1) (1945) 5o C. W. N. 272, . : : 


Vor, 84.] | "7 HIGH COURT, 


his sons i$ bad and-Manindra does not become’ a shebait as Tesult 
of such transfer, ` its . . 

After the argument of learned Counsel on this point had been 
‘closed, Mr: A.C, Mitra appearing on behalf of Gobinda urged 
before me that this question namely Manindra bas become a 
shebait by virtue of the assignment is barred by principle of res 
judicata. It would have been better if. this point had been raised 
before I heard argument on the merits of the matter. However 
due to some misunderstanding it was not done and I cannot blame 
anybody for that. In any event I cannot. agree with Mr. Mitra’s 
contention tbat this question is barred by the principle of res 
judicata. Mr. Mitra puts his point in this way. 

On the- 20th March, rg41,a notice of motion was taken out 
by Ganendra Nath Mukherjee i/era/ia for an order that the 
applicant be allowed to continue as the duly elected Sécretary for 
at least 3 years, the said Manindra Nath Mukherjee be restrained 
.from interfering with the debutter estate ' and the general manage- 
ment thereof. The said notice of motion was taken out in Suit 
No. 1494 of 1937 in whicha decyee was already passed on the 
2oth August, 1939. It appears that in the said decree liberty 
to apply had been given to the parties and the said application 
was made pursuant to such liberty. The said application was 
not ultimately pressed and it was therefore dismissed with costs. 
Mr. Mitra- contends that some of the grounds urged in that appli- 
cation and on which reliefs wére claimed were that Manindra was 
not duly elected as the Secretary, secondly the transfer in favour of 
.his sons by Govinda of his shebaiti right was invalid. Mr. Mitra 
contends that the application not having been proceeded with and 
the same being dismissed the said issues involved in that application 
were barred by the principle of constructive res judicata. Iam 
unable to accept Mr. Mitra’s contention. An issue cannot be 
said to have been “heard and finally decided" as is required by 
section 11 of the Code of Civil Procedure unless a finding on the 


N 


issue was necessary to the determination of the suit or in other . 


words the Court was bound to decide that issue before any relief 
in the suit or proceedings could be given. In this case the Court 
was not bound to- consider and .decide the validity of the said 
transfer in favour of Manindra and .his brothers before granting 
reliefs asked for in the said application. Reliefs asked for could 
still be given or refused by the Court on a prima facie view of the 
matter without having to decide finally the question of title raised 
therein. Further it appears that in paragraph 20 of the petition 
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used as grounds of the said notice of motion the petitioner put 
his case on an alternative basis namely that even if the Court 
comes to the conclusion that the Deed of Transfer of the shebaiti 
right was valid the same, having come into existence long after 
the alleged appointment of "Manindra as Secretary could not make 
such appointment valid. To my.mind the Court was not bound 
to finally decide the question of validity or otherwise of the said 
Deed’ of Transfer before granting or refusing the reliefs claimed in 
that application. 

Another point of view has been urged by Mr. Sinha before 
me in support of his contention that the matter in issue before 
me is not barred by the principle of ses judicata. Mr. Sinha has 
urged that in the said suit No. 1498 cf 1937 & final decree had 
already been passed and the suit bad to all intents and purposes 
terminated. No doubt liberty to apply had been reserved but 
it does not follow that under such liberty parties could. agitate 
for all times matters which are extraneous to and do not form the 
subject matter of the said suit. What a particular shebait ora 
group of shebaits were doing inthe course of management of the 
estate under the scheme as framed under the said decree and 
whether they were behaving improperly and contrary to such 
scheme cannot be agitated i in that suit by way of mere application 
under the liberty to apply reserved by the decree therein. In 
fact the cause of action on which the said applicàtion was based 
arose long after the final disposal of the said suit. To my mind 
the said application was wholly misconceived and the court had 
no jurisdiction to entertain it. In the circumstances how can it: 
be contended that the court was bound to decide those questions 
on that application? In fact the Court bad no jurisdiction and 
was bound not to decide those questions on that application. 

I therefore hold that the matter in issue before me is not barred 
by the principle of zes judicata. 

Ihold that Mr. A. K. Sen’s client and “Mr. Mitro's. client 
should pay the costs occasioned by the trial of this issue. 

As the parties aggrieved by my order want to prefer an appeal 
against the same, I stay the operation of the decree passed by me 
for a fortnight after the re-opening. 

AKS ] Only one issue tried, 
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CIVIL REVISION. 


Before Mr. Justice G. N. Das and Mr. Justice 
K. C. Chunder, 


JATINDRA MOHAN DAS 
0. 


KHITIPATINATH MITRA AND ANOTHER.* 


West Bengal Premises Rent Control (Temporary Provisions) Act (XXXVIII 
of 1948), section 11(3)—Decree for ejeciment against ténani—Sub- 
tenant, ij has any right to intervene and ash for a variation or rescission 
of the decree to which hs was no party. 


A sub-tenant has no right, when he claims to be a statutory tenant 
under section 11(3) of the West Bengal Premises Rent Control (Temporary 
Provisions) Act, 1948, to intervene and ask for a variation or rescission of 
the decree to which he was not a party at all. It is immaterial whether such 
a decree is a consent decree or a decree on contest or ex parte. 


Observations of Sen, J. on the present question in Brojendra Kumar 
Goswami v. Mostem Ali Molla (1) not followed on the ground that they were 
obiter dicta. , BT , 


Petition in revision by the Applicant. 


Application under section 11(3) and section 18 of the West 
Bengal Premises Rent Control (Temporary Provisions) Act 1948. 


The material facts appear from the judgment: 


Messrs. Sachindra Chandra Das Gupta and Sudhansu Kumar 
Bose for the Petitioner. 


Messrs Chandra Sekhar Sen and Bhabesh Narayan Bose for 
the Opposite Party. 


\ 


The judgments of the Court were as follows :— 


“K. C. Chunder, J. :—The rule was issued on the application’ 


of the petitioner who was a sub-lessee of Premises No. 8r Patal- 
dange Street, Calcutta. Opposite Party No. 2 was the lessee and 
Opposite Party No. x was the landlord. On 4th August, 1947, the 
landlord gave a notice to his tenant Opposite Party No.a to quit by 
the last date of August 1947. As the premises were not vacated 
*Civil Revision Case No. 203 of 1949. 
(1) Civil Revision Case No. 43 of 1943, decided by Sen, J. on 12-5-48, 
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and peaceful possession delivered, the landlord on roth October, 
1947, brought a suit in ejectment atthe Calcutta Court of Small 
Causes being Suit No. 5772 of* 1947; The suit was decreed on 
8th March, 1948, by consent whereby the tenant agreed to vacate 
by gth September, 1948. Opposite Party No. 2 brought a suit in the 
Original Side of this Court being Suit No. 3079 of 1948, fora 
declaration that the ejectment decree was null and void. In 
that suit by consent it was ordered in September 1948, that 
Opposite Party No. 2, the tenant, was to give üp vacant possession 
on.31st January, 1949..It is said that-Opposite Party No. 2 has now 
given up possession. On 24th January, 1949. the petitioner who 
was the sub-tenant in portion of the premises filed an‘ application 


before the Court of Small Causes purporting to be under section: 


11(3) and section 18, West Bengal Premises Rent Control (Tem- 
porary Provisions) Act, 1948. It was not in execution as the 
petition itself shows as also the consent decree, that there was no 
execution proceedings pending st the time. The Small Causes 
Court Judge on 1st February, 1949, dismissed the application on 
contest but without costs holding that the provisions: of section 
18, did not apply to consent decree and furthér that the petitioner 
had no /ocus standi to file an application under section 18, and 
thereby make a prayer before the Court for varying the . decree 
which was passed on confession, Against this order a petition in 
revision was filed and the present rule was issued. ` 

The main question which arises in this case is whether the 
petitioner has /ocus standi to ask-the Court under section 18 of 
the Act to vary or rescind the decree itself. It appears that in 
a decision in the case of Brojendra Kumar Goswami v. Mostem 


- Ali Molla (x) our learned brother Sen, J, made an obiter dicta 


that a sub-tenant could come under section 11(3) for variation or 
rescinding of a decree under section t8 of the Act. It was not 
necessary at allin that decision to go into that question. Section 
18 is a section which vests a Court with cértain powe:s and does 
not in’ any other way interfere with ordinary civil law as to the 
rights of parties. Under the ordinary civil law a person who is 
not a party to a suit-or proceedings has no -right to come to the 
Court to have the decree in that suit varied or rescinded and 
a perusal of section 18, would be quite sufficient to show that 
no such new right was conferred by that section upon any third 
party. Section 11(3) of the Act has conferred some independent 
rights toa sub-tenant, provided his case is within that section, 


(1) Civil Revision Case No. 465 of 1948 decided’ by Sen, J. on 14-5-48. ., 
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to claim a statutory tenancy under the landlord under certain Civit 
circumstances. But nowhere in this Act is there any provision 1949. 
which entitles such a süb-tenant to intervene in any proceedings Jatindra Mohan Das 
between other parties namely, the landlord and the tenant. How 
this right given to him is to be enforced by him or used asa — 
shield by him isa matter with which we are notat present con- Chunder: F. 
cerned and so we express no opinion. The sub-tenant not having 

any right to intervene ina proceeding between the landlord and 

the tenant under the Act itself, if-he claims any such right it 

must be under general law and it may be at once said that under / 

the general law he has no such right. Therefore a sub-tenant has 

no right when he claims a statutory tenancy under section 11(3), 

to intervene and aek fora variation or rescission of the decree. 

It is immaterial whether such a decree isa consent decree or 

a decree on contest or ex parfe, We pass no opinion whether a 

consent decree can be varied or rescinded under this section at the 

instance of any of the parties to the suit. 


Under the circumstances the Small Cause Court Judge came 
_ to a right decision though his reasons may not be proper. 


v. 
Khitipatinath Mitra, 


The rule is therefore discharged. Each party to bear his own 
costs, "M 


G. N. Das, J. :—I agree. 
R. M. Rule discharged, 
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PRIVY COUNCIL. 


PRESENT: Lord Oaksey, Lord Reid, Sir Madhavan 
Nair and Sir John Beaumont. ` 


‘ Ev. l THE SREE MEENAKSHI MILLS, LIMITED 
ae v. 
July, 13. : 
psn ! THE PROVINCIAL TEXTILE COMMISSIONER, . 
. MADRAS. 


1 ' ‘(ON APPEAL FROM THE HicH Court OF JUDICATURE 
AT MADRAS. ] 


Section 45 of the Specific Relief Act—Jurisdiction of the High Court under 
section 45 of the Specific Relief Act for acts done or to be done outside 
the limits of the ordinary original civil jurisdiction of Court—Respon- 
dents office in Madras within the limits of the ordinary original civil 
Jurisdiction of the High Court, whether gives jurisdiction to the High 
Court—Cotton Cloth and Yarn (Control) Order, 1945, Clauses 18A and 
18B—The word “deliver” explained and defined—Scope of the Control 
Order examined. A. 


' An application was made to the High Court of Madras by the appellants 
under section 45 of the Specific Relief Act, 1877 against the respondent, 
It concerns the validity of certain seizures made by the respondent of yarn 
belonging to the appellant. The appellant who carried on cotton spinning 
pnd weaving business in Madura used to hand over outside weavers extra 
yarn produced at the appellant’s mills in crder that it might be woven into 
cloth by the said weavers for the appellant and be brought back fo the mills 
as finished cloth. The outside weavers were pald plece rates i, e, according 
to the quantity of cloth which they produced. The transaction was one of 
‘bailment and not a sale, The questions arose whether the delivery of yarn 
to outside hand-loom weavers falls within clause 18 B (1) (b) of the control 
order and whether the application under section 45 of the Specific Relief Act 
was maintainable. 


Held, (1) In the absence of any special explanation of the term “deliver” 
used in Clause 18B (1) (b) of the control order limiting its meaning, it must 
' be understood in its ordinary sense of handing over possession. It would 
include delivery of possession to a bailee. There is nothing in the control 
order which requires word “deliver” to be construed in a way different from 
its usua] meaning. 


(ii) Though the respondent might bave his office in Madras within the 
limits of ordinary original civil jurisdiction of the High Ccurt, it was clear 
that the act with referenee to which relief was asked took place outside 
the limits of the ordinary original civil jurisdiction of the High Court and 
therefore the application under section 45 of the Specific Relief Act could 
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The Inspector of Municipal Councils and Local Boards, Madras v. P.C. 
Venhatanarasimkam (1) approved, 1949. 

Privy Council Appeal No. 6 of 1948jfrom a judgment and order he co 
of the High Court of Judicature at Madras, dated 23rd April, Mills, Limited 
1946 affirming a judgment and order of the said High Court in its The Provinclal 
original civil jurisdiction, dated 29th March, 1946. . pod Somme: 


Appeal by the Applicant. = 
Application under section 45 of the Specific Relief Act, 1877 


challenging the validity of certain seizures made by ms Provincial 
Textile Commissioner, Madras, 


The material facts will appear from the judgment. 
Their Lordships’ judgment was delivered by _ 


Sir Madhavan Nair :—This is an appeal by special leave July, 13. 
from a- judgment and order of the High Court of Judicature at Eg 
Madras in its civil appellate jurisdiction, dated the agrd April, 

1946, which affirmed a judgment and order of the, said ‘High Court 
in its original civil jurisdiction, dated the 29th March, 1946. 


The appeal arises out of an application to the High Court ef 
Madras made by the appellant, the Sree Meenakshi Mills Limited, 
under section 45 of the Specific Relief Act, 1877, against the 
respondent, the Provincial Textile Commissioner, Madras. It 
concerns the validity of certain seizures made by the respondent of 
yarn belonging to the appellant. i 


The material provisions of section 45 of the Specific Relief Act 
are as follows :— 


"45. Any of the High Courts of Judicature ‘at Fort William, 
Madras and Bombay may make an order requiring any specific act 
to be done or forborne, within the local limits of its ordinary 
original civil jurisdiction, by any person holding a D 
office, whether of a peters OF temporary natUre...... veces e eon 
provided ;— 

(a) that an application for such order be made by some person 
whose "property, franchise or personal right would be injured by 
the forbearing or doing (as the case may be) ‘of the said 
specific act ; 

(6) that such doing or forbearing is, under any law for the time 
being in force, clearly incumbent on such person or Court in his 
or its public cliaracter,......... $: 


' (1) (1933) 66 M. L, J. 233. ‘ n =: 


. $68 
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(¢) that in the opinion of the High Court such doing or for- 
' bearing is consonant to right and justice ; 
-(d) that the applicant has no other specific and adequate legal 
remedy ; and 
(e) that the remedy given by the order.applied for will be 
complete, : : 1 
Nothing in this section shall be deemed to authorise any High 
"Court— 


(4) to make any order which is otherwise expressly excluded by 
any law for the time being i in force.” 


The application came to be made in the following circum- 


stances:;— "^  : 2^ 


Thé appellant is a limited liability company and carries on 
-cotton-spinning and “weaving business in Madura. It spins. yarn 
and weaves it into cloth with about 80 handlooms installed in the 

mill premises, These not being sufficient to weave all the yarn 
‘produced by the mill, the services of handloom weavers outside 
‘the mill are engaged by the appellant. Of these outside weavers; 
some carry on business in the neighbourhood of Madura, and 


.,others: in the neighbourhood of Rajapalayam, about 60 miles 


distant from Madura. The appellant hands over to. these . weavers 
extra yarn produced at the mills in order that it may be woven iïto 
cloth by the said weavers for the appellant and be brought back 
to the mills as finished cloth. The outside weavers are paid 
piece rates, i. e., according to the quantity of cloth which they 
produce. The transaction between the appellant and the outside 
weavers is not a transaction of sale or a transaction in ‘which, the 
«property in the yarn passes to the persons to whom it is entrusted. 
Both the yarn and the cloth made out of it belong to the appellant. 
-It is common case that the transaction is one of bailment of the 
yarn made under a contract by which outside weavers undertake 
to do certain work in relation to the yarn so bailed. The business 
has been carried on by the appellaat in this manner since 1944. _ 
On the 20th February, 1946, the respondent issued an order 
under clause 18B (1) (4) of the Cotton Cloth and Yarn (Control) 
Order, 1945—hereinafter referred to as the “Control Order"— 
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directing the appellant to ‘confine its delivery of yare to three 
categories of persons, namely :— 


(a) Licensed yarn dealers (in accordance with...... Clause 18A 
of the Control Order). i 


(2) To consumers who purchased yarn AHO Bon: the 
appellant during.the basic period 1940-42. 

(c) Persons working the appellant's handlooms erected in the 
appellant’s spinning mill at Madura. -~ f 


Clauses 18A and 18B of the Control Order are as follows :— 


“IBA (1) No manufacturer shall, save in accordance with a 
general or special permission of the Textile Commissioner or in 
compliance with a direction given under clause 188— 


( a) sell or agree to sell cloth or yarn to any pérson who— 


(i) is not'a licensed dealer under the rules framed i in this behalf 
by the Provincial Government ; and - 


(ii) did not as a dealer buy any cloth or yarn "from hin at any 
time during the years 1940, 1941 and 19425 >` 


(6) during any quarter deliver to any dealer, whether in 
pursuance of a pre-existing contráct. or otherwise, cloth Or yarn 
in excess of his quota determined under sub-clause (2). 


(2) For purposes of sub-clause (1) (2), a dealer's quota of cloth 
shall bear to the value of the total deliveries of cloth made to 
all dealers during the quarter by the manufacturer concerned the 
same proportion as the value of the total deliveries of cloth 
made to that dealer during the years 1949, 1941 and i942 bore 
to the value, of the total deliveries made to all dealers during 
the same years’by the same manufacturer ; and a dealer's quota of 
yarn shall be similarly determined. 

(3) Every manufacturer shall maintain a register of contracts 
and deliveries and sball submit. returns in such form and at such 
time as the Textile Commissioner may prescribe. 


- «8B (1) The Textile Gommissioner may, with a view to securing 
a proper distribution, of cloth or.yarn'or with a view to securing 
compliance with this order, direct any manufacturér or ‘dealer, or 
any class of manufacturers or dealers— ae 


(a) 1o sell to such person or persons such quantities of cloth i 


or yarn as the Textile Commissioner may specify ; ; 
(ù) not to sell or deliver cloth or yarn of a specified description 
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except to such person or persons and subject to such conditions 
as,the Textile Commissioner may specify ; 


(£) to furnish such returns or other information relating to his 
or their undertaking, and in such manner, ‘as the Textile Com- 
missioner may specify ; and may.issue such further instruction as^ 
he thinks fit regarding the manner in which the direction is to 
be carried out. 


(2) Every manufacturer or dealer shall comply with the direc- 
tions and instructions given under sub-clause (1).” 


It will be observed that the order passed under clause 18B (1) 
(6) in effect prohibits the appellant from delivering yarn to owners 
of handlooms outside the mill premises. Despite the prohibition 
the appellant continued to deliver yarn to such owners in order 
(as already mentioned) that they might turn the yarn into cloth and 
bring the article back to the mills. The respondent considered 
this to be an infringement of his order of the 2oth February, 1946, 
and seized certain quantities of yarn which had been delivered to 
the outside weavers. ^" 


In the above-mentioned circumstances the appellant filed the 
petition under section 45 of the Specific Relief Act (already men- 
tioned) in the High Court of Madras for directions to the 
respondent ;— 


"(1) to desist from seizing yarn supplied by the applicant to the 
weavers at or around Madura and Rajapalayam for the purpose of 
converting the yarn into clotb, (2) to restore to the applicant yarn 
already seized, (3) to forbear from seizing yarn that might be 
entrusted to the weavers by the applicant in the usual course of 
business according to the practice obtaining for conversion of yarn 
into cloth and for costs." 


As may be seen from the a ffidavits filed, the main contention of 
the appellant was that the object of the delivery of yarn to the 
outside weavers was not to transfer property to them, but was only 
for the purpose of weaving the yarn into cloth, in other words, 
the delivery was by way of bailment, which would not be delivery 
which can be prohibited by an order issued by the Textile Control 


"Officer. 


It was contended on behalf of the respondent that he was within 
his rights in issuing the order and that the delivery of yarn by 
the appellant to outside weavers fell within its scope. It was also 
contended that the application was not maintainable under 


Vor. $4.] PRIVY COUNCIL, 271 


section 45 of the Specific Relief Act, and that the appellant was not fees 


entitled to any relief under it. — - 1949. 


Kunhi Raman, J. upheld the contentions of the respondent and The Sree e Meenakshi 
dismissed the petition. The learned Judge held thatthe word. MM Limited 
“deliver” in clause 18B (r) (4) must be understood in its ordinary “Tho Provincial 
gense in the absence of a .special notification to the contrary, sioner, Madras. 
and if it is understood in this sense it .would include delivery of 
any nature that can be controlled by the Textile Commissioner. 
He also held that the Court had no jurisdiction to give relief to 
the appellant under section 45 of the Specific Relief Act as the 
seizures called into question were made beyond the limits of the 
ordinary original civil jurisdiction of the High Court, and further, 
that even if an order in favour of the appellant was made, it would 
prove futile as it could be frustrated by a positive direction made 
under sub-clause (a) of clause 18B (). ^ i 





Sir Madhavan Nair, 





` On appeal, the learned Chief Justice and Lakshmana Rao, J. 
held that the delivery of yarn by the appellant was in contravention 
of the respondents order and dismissed the appeal. The learned 
Judges did not consider the other grounds dealt with by-Kunhi 
Raman, J. 

Two questions arise for determinon before the Board. These 
are :— 


(1) Does the delivery of yarn to outside handloom weavers in 


the present casé fall within clause 18B (1) (8) of the Songo 
Order ? 


(2) Is the application out of which the present appeal arises 
maintainable under section 45 of the Specific Relief Act ? 


Question No. r. The word “deliver” used in clause 18B (1) (2) 
has not been defined anywhere in the Control Order. Inthe . 
absence of any special explanation of the term limiting its meaning 
it must be understood in its ordinary_ sense of handing over of 
possession which would include delivery of possession to a bailee. 
If so understood there’ is no doubt that the delivery of yarn in 
the present case can be controlled by the respondent. The learned 
counsel for the appellant, Sir Valentine Holmes, however, argues 
that the respondent acting under clause 18B (1) (2) can control 
only the delivery of yarn on alienation, and not delivery to a ' 
bailee as in the present case, who cannot claim property in the yarn 
delivered to him by the appellant, In this connection their 
Lordships' attention was drawn to -the meaning of the term 
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“delivery” given in Benjamin on Sale, 7th Edition, p. 711, where 
the following statement occurs :— 


“There is no branch of the law of sale more confusing than 
that of delivery. The .word is unfortunately used in very 
different senses :—(1) The word delivery is sometimes used with 


` reference'to the passing of the property in the chattel, sometimes 


to the change of £/s possession ; in a word it is used in turn to denote 
transfer of title or transfer of possession. " 


(Reference was also made to Pollock and Wright on Possession. 
in Common Law, p. $8.) 


The learned counsel contends that the ward “deliver” used in 
the clause indicates passing of property, i. e., transfer of title- - 
in the article delivered, in other words, the clause would apply only 


‘to-a delivery by which property passes in the article. To use his 


own words, by the_use of the word. “deliver’, “it is not intended 
to cover a° case where the property delivered is to be turned into 
cloth and brought back to its owner.” According to the learned 

counsel, the order made by the respondent could only. affect the . 
delivery of an article which “you may have sold but not delivered.” , 
If so interpreted, the order may prove useless and of no practical 

value, for the circumstances may be such that the officer seizing 

the yarn may not be able to decide whether it has been sold or 
not. Their Lordships are not prepared to accept such an inter- 

pretation of the term. If the ordinary meaning of the term is 

to be cut down in any manner there must be some indication of 
that intention in the Control Order. Their Lordships have been 
taken through the various provisions of the Control Order but 
have not been able to get any help from them in support of fhe ' 
appellant's contention which would restrict the usual meaning of 
the term. There is nothing in the Control: Order which requires 
the word "deliver" to be construed in a way different from its usual 
meaning. E 


On the other hand the policy- underlying the issue of orders 
under clause 18B makes it clear that the word “deliver” used in 
clause (1) (2) has to be.understood in -its ordinary broad sense of 
handing over,possession ; otherwise .it will be impossible “to secure 
a proper distribution of cloth or yarn” of the specified description, 
which is stated clearly to be the object of the orders passed under 
that clause, 


It was argued on behalf of the appellant that. the delivery 


Vos. 84) i PRIVY COUNCIL. 


` contemplated under 18B (0 (5) relates only to delivery to 

the outside public, and not: delivery to outside weavers who are 
bailees, as in the present case. The scope of the Control Order 
is very wide. It relates to both dealers and manufacturers (these 
terms are defined in clause (c) of the Control Order), in their 
dealings with themselves or with outside persons, the object of 
the directions issued under clause 18B, as already stated, being 
the proper distribution of cloth or’ yarn of a specified description, 
Their Lordships do not think that the operatitn of the clause is 
limited to dealings with the outside public only, as contended for 
by the appellant.. The object aimed at by the clause will not be 
secured if the scope of the Order is so limited. - 


Tt may be pointed out that clauses 18A and 18B are not to be 
read together. Clause 18A relates only to “manufacturers” ‘in 
their relation with the "dealers? and concerns itself with prohibi- 
tion of sale of.cloth or yarn, whereas section 18B is wider in its 
“scope as its object is to prohibit delivery of cloth or yarn to any 
person, including delivery to a bajlee. 


In their Lordships’ view question No. t should be answered in 
the affirmative. 


The next question relates to the maintainability of: the applica- 
tion under the Specific Relief Act. 


"The.scope of the provisions of section 45 restricts the jurisdic- 
tion of the High Court of Madras to make an order “requiring 
any specific act to be done or foreborne within the local limits 
of its ordinary original civil jurisdiction’. In the present case 
the appellant desired the Court to direct the respondent to desist 
from seizing the yarn supplied or that might be entrusted to-the 
weavers at or around Madura or Rajapalayam and to “restore 
‘to the applicant the yarn already seized”. Both Madura and 
Rajapalsyam are outside the local limits of the ordinary original 
civil jurisdiction of the Madras. High Court. It is not shown 
that the yarn seized was brought to Madras. It must be presumed 
that the yarn still remains in Madura, where it was seized. It is 
clear that all the reliefs asked for relate to acts done or to be 
done outside the limits of the ordinary original civil jurisdiction 
yofthe High Court. It was held in Zhe Inspector of Municipal 
Councils and Local Boards, Madras v. Venkatanarasimham (1) 
that :— 


(1) (1934) 66 M. L. J. 233. 
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“The jurisdiction of the High Court under S. 45 of the Specific 
Relief Act is confined to acts done or to be done within.the 
limits cf its Ordinary Original Civil Jurisdiction. The. High 
Court has therefore no jurisdiction to issue an injunction prohi- 
biting the Insp ctor of Municipal Councils and Local Boards from 
i suing a circular to, and interfering with the functions, of, District 
Election Officers who perform their functions in the mufassal, " 


The reasoning of the learned judges of the High Court with 
reference to the act complained against in that case appears 
from the following extract of the judgment :— ) 


. "It appears that the Inspector has his offize in Madias, and 
we may infer that his circular was issued from his office in Madras. 
But the interference by that circular with the functions of -District 
Election Officers, which the order purported to prohibit, could 
never take place within the limits of the Ordinary Original Civil 
Jurisdiction of. this. Court, because, as is admitted, District 
Election Officers perform their function in the mufassal, outside 
the limits of the Ordinary Qfiginal Civil Jurisdiction of this 
Court.” P 


In the —" case, on the same reasoning, though the 
respondent may have his office in Madras within the limits of 
ordinary original civil jurisdiction of the High Court, it. is clear 
that the act with reference to which relief was .asked took place 


“outside the limi's of the ordinary original civil jurisdiction of 


the High Court. It therefore follows that the application under 
section 45 of the Specific Relef Act is incompetent and: should 
on that ground alone be dissmissed. ` ý 


In it is not necessary to digcuss the 
further question whether, even if an order was made in favour 
of the appéllant, it would be frustrated by a positive direction 
made under sub-clause (a) of clause 18B (1), i.e. in other words 


the circumstances, © 


‘whether the proviso (¢) to section 45 of the Specific Relief Act 
. would. be a bar, to tbe granting of the relief asked for in the 
“application. ` 


For the above reasons their ‘Lordships will humbly advise 


His “Majesty that.the appeal should be dismissed with costs. . | 


'8. KS R C. Appeal dismisied, 
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ORIGINAL CIVIL. 
Before Mr. Justice SB. Sinha. 
RAM NAGINA SINGH 


v. 


‘GOVERNOR-GENERAL IN COUNCIL.* 


Government of India Act, 1935 (25 & 20 Geo 5 Ch 42)—Section sra) if 

-- mandatory—No inherent. incompetency of Government to "coniract— 

Bricks delivered under Brick Control Order Permit—Priority of contract 

. —Liability of the Government under sections 65 and 70 of the Indian 

Contract Act—Conditions necessary for the applicability of sections 65 and 

, 7o—An agreement which is unenforceable by reason of non-compliance 
with statutory, form, when can be discovered to be void, ' 


The plaintiff delivered certain bricks and the said bricks were collected’ 
under three permits by a Company on behalf.of the Chief Engineer, Eastern 
Command, The permits were under the Brick Control Order, The plaintiff 
theceupon sued the defendant on account of the price of the bricks supplied 
and alternatively for compensation. 


The defendant contended that the liability was that of the Company 
and that there was no privity of contract between the plaintiff and the 
defendant. 


3. zs 


Hild, ow vane of the permits and o7 the facts, that the Chief 
Engineer, Eastern Command, was the purchaser*of the bricks. 


The main points involved in this suit were—‘r) If the plaintiff supplied 
the bricks pursuant to any contract, was the contract binding oa the defen- 
dant having regard to section 175(3) of the Government of India Act ? 


(2) Was the defendant bound to make compensation to the plaintiff by 
reason of sections 65 and 70 of the Indian Contract Act ? : 


Held (i) that section 175 of the Government of India Act is máuadatory, ` 


and non-compliance with ‘the provisions of the section renders the ĉontract 
void, . - zeit j 


i) That “there is no inherent , disqualification - or - incompetency of a 
statutory person to mike a contract as in the case of minor, Section 65 of 
the Indian Contract Act applies only to a case where benefit or advantage is 
derived under an agceement before it is discovered to be void. If benefit is 
received after‘an agreement is discovered to be void, then it is clear’ that 
advantage cannot be said to have been received under the agreement. In 
the absence of special circumstances the time at which the-agreement is 
discovered to be void within. the meaning of- section 65 is the'date of the 

ü tila 
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475 


276. 
Civit, - 


— 


1949.. 


Ram Neging Singh 
"v. A 


e era 
in Council. 


THE CALCUTTA LAW JOURNAL. [Vor, 84. 


agreement. Though an agreement may be void from its inception there 
may yet be circumstances in which it may be held that the discovery took 
place long atter the date of agreement. The ordinary presumption is that the 
Parties know the law and are presumed to know it but the presumption may 
be rebutted by special circumstances in.a case, if itis proved as a fact that 
the parties were under misapprehension as to their rights and did not know 
in fact that the agreement which they had entered into was void by 
reason of a statutory laces of which they had no knowledge or appre 
ciation. 


Held that the earliest date when the agreement was discovered to be. void: 
was after the bills had been submitted and the liability of «the defendant had 
been repudiated, 


` Held further that section 65 embodying the prinelple of restitution 
applies to the case where an agreement éntered into between the parties is 
void by reason of non-compliance with ‘the express statutory provision. 
Relief under section 6$ has not been forbidden by any law and it can- 
not be legitimately argued that in trying to secure such rellefs there 
isany attempt to do ind'rectly what has been forbidden by law to do | 
directly. j 


The principle of restitution enunciated in section 6§ should be liberally 
construed in order to do equity and justice between the parties, - 

Section 70 of the Contract Act may be invoked by the plaintiff inasmuch 
as’ goods delivered under ihe"agreement, which did not satisfy the statutory 
requirements, did not make the delivery unlawful, The provisions of 
section 70 are applicable to statutory persons where a statutory body has 
entered into a contract which is invalid by reason of non-compliance of statu- 
tory requirement. . 


The defendant was accordingly held liable to compensation for benefits 
received by accepting delivery of the goods. . 


Cases referred to :— — 


d. K. Gas Plant Manufacturing Co. (Rampur) {Ltd, v. King-Hmpsror 
(1); North Stafford Steel Iron & Coal Co. (Burslem) Ltd: v. Ward (a); 
Ramhissendas Dhanuka v. Satya Charan Law (3) ; Mohori Bibee v, Dhurmodas 
Ghosh (4); Harnath Kuar v. Indar Bahadur (5); Hansraj Gupta v, Official 
Liquidators of Dehradun Mussoorie} Electric Tramway Co. Lid.. (6); 
Ansiada Mohon Roy v. Getir Mohan Mullick (7 ; Babu Raja v. Babu 


- (1) (1947) 9 F. C. R, 143. . RE. 
; (9) (1868)-3 Ex. Cases 172. xt : vosos. ; 
(3) (1945) 50 C. W. N. 3:0. : d tota ctt aem 
. W) (1gos-3) L. R. 30 I. A. n4. `- ` 20i out utn 
- (S) (1922) L. R. Sol. A-69 ; 27 C. W. N. 949. Comes 
(6) (1932) L. R. Gol, A. 13. 
(7) (1993) L, R. 5o I. A. 239 ; 38 C. W. N. 713, 
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- Mansoor (1) ; Md, Ebrakim Molla v. Commissioners for the Port of Chittagong ~ 


(2); &K. C, A. Arunackala Nadar v. Srivilliputtur Municipal Council 3) ; 
Madura | Municipality v K. Alagirisami Naidu (4); Ledu Coachman v. Hiralal 
Bose CIE Natha Khan v. Sewak Koeri (6); Radhakrishna Das v. "Municipal 
Board of Benars (7); Dhanna Mindea v. Musst. Kosila Banian (8); 
Akshoy Kumar Banerjee v. Municipal ‘Commissioners of To'lygun; Municipa- 
tity (9) ; Municipal Committee of Gujranwala y Fasal Din (10); Secretary 
“of Staie v. G.T, Sarin & Co. (11); Musst. Ramanandji Kuer v Musst 
\ Kalawati Kuer (12); Chunna Mal-Ram Nath v. Mool Chand’ Ram-Bhagat 
(13) ; Mathura Mohan Saha v. Chittagong District Boord (14); Municipal 
Committee, Lahore v. Miran Baksh (151; Pallanjee Edwljee & Sons v. 
The Lonavla City Municipality (16); Chedi Lal: v. Bhagawandas (17); 
UEM. Yamethin District Council (18). 


` Suit for recovery of Rs, 18,011-3-3 on account of price of bricks | 
supplied and alternatively as compensation. 


. "The material facts will appear from the judgment. 
_ Messrs. S. Banerjee and B. K. Ghosh for the Plaintiff. 
` Messrs. A. C. Mitra and S. P. Mitra for the Defendant. 
The judgment of the Court was as follows : 


S. B. Sinha, J.:—This is a suit for recovery of Rs. 18,011-5-3. 
on account of price of bricks supplied by the plaintiff to the Chief 
Engineer, Eastern Command.and alternatively as compensation. 


The plaintiff is a manufacturer of. bricks and has a_brick-field 
at, among other places, Ballykhal in the District of Howrah: In 
January, 1942 an order was promulgated by the Government of 
Bengal in exercise of powers conferred by clause (a) sub-rule a:of 


(1) (1942) L, R. 70 I. A. 1. 

* (g) (1926) L L. R. 54 Calc. 189. 
Bou L. R. 58 Mad. 65. 
,; (4) [1939] L L, R. Mad. 928. | 

“OAID ER. 43 Calc. TUS. 
* 576) (1911) 1$ CW, N.408, 
i v (9) (1905) L L. R. 27.AII. 592. EO 
~ (8) [1941] A I. R. Pat. 510. i 


(9) (1942) 45 C. W. N. 393. E ae | Thee Gt 


. (10) (1929) L L. R. tt Lah. s21, E E z 
i ` (i1) (1929) LL. R. 11 Lab, 375. M : 
. (12) (1928) I. L. R. 7 Pat. agi ' eo 3 z 
(19) (1938) 1, L. R. 9 Lah 510 (518). 2 
(14) (1915) I. L. R. 43 Cake. 790. - 
- (15) (1933) I L, R. 13 Lah, 561. CN ‘ KS 
,. (15).(1997) I. L. R. Bom. 782. ' 
- _ (17) (1888) L L. R. 11 All. 234. 
(18) (1932) I. L. R, 10 Rang. 522. 
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Rule 81 of the Defence of India Rules to the effect -that no first ^ 
and second class bricks manufactured in brick kilns within the 
areas specified in the order should be disposed of by sale “or 
otherwise, without a written permit issued by the Chief Controller 
of Prices, Bengal or any officer authorised by him in writing in that 
behalf. . The Sadar ..Sub-division of the District of Howrah. within 
which Ballykhal i is situate is one eb the areas. iouis in the :said 
order. : PEN 


On December 2, 1943, the Controller of Bricks, Bengal issued 
three permits viz., Permit Nos. 1604, 1605 and ‘1606 whereby 
the Chief Engineer, Eastern Command was allowed to purchase 
bricks, Jbama, brickbats (here nafter referred to as bricks) referred 
to in the permits from Messrs. R. N. Singha & Bros. Ballykhal, . 
Uttarpara, (Hooghly) for supply for urgent military work. The 
permits mentioned the rates ex-field at which the bricks 'could' be 
purchased. Permit -No. 160, .relatéd to -purchase- of . bricks 
marked “Kalyan”, permit No. 1605 related to bricks marked *'P..W. 
D.", the Permit No. 1606 to bricks marked “E. C. C^. On the 
back of the said permits an endorsement was ‘made on “behalf of 
thé Chief Engineer, Eastern Command i in these words:— 5 


“These bricks, are to be collected by, M/s Eastern Construction 
Co. Ltd. on behalf of the C. E. E. C^ 


The Eastern Construction Company (hereinafter: called he 
Company) is a: firm of Engineers who were at the material time’ 
engaged in doing military work and in particular a work which was 
called Job No. r15 in Alipore and there is no dispute that 
these bricks were necessary for the purpnse of carrying out and 


It appears that the plaintiff supplied, bricks under these permits. 
The bricks were delivered to the Company at Juggernath Ghat and 
Dahi Ghat by boat wherefrom the bricks were transported 
by lorry at the cost of the Company. There ds no upute 
about the quantity cf bricks supplied. "m 

Between the 14th December, 1943 and the 14th January, 1944 
about 2,00,000 bricks were supplied. The challans, were made 
out in the name of the Company and. the acknowledgment of the 
receipt thereof was signed on behalf. On February 5, 1944 the 
plaintiff made out three bills addressed to the Company -iu ' respect 
of bricks supplied under these permits, and charged the rates 
mentioned in the permits. It appears that the Company insisted 


i 
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op paying lower rates than those mèntionad in- the permits. The 


bills were not paid. : > ae ae E 


The evidence on behalf of the plaintiff is’ that’ on January i5, 
1944 One Biswanath : Singh, representing the plaintiff called on 


‘the Chief Engineét at too, Clive Stréet, Calcutta ‘when he was 


' ordered to'deliver the bricks to the Company.  Biswanath Singh 
' thereupon saw Major Benge who was then the Garrison Engineer 


at Dum Dum and under whose supervision the Company was 


: carrying out Job No. «rs. Biswanath ‘Singh asked Mr. Benge as 


to who was going to pay for the bricks: ‘which were being supplied 


“and he was assured that the Government’ took responsibility for 


. "payment of the price. Biswanath Singh ‘thereupon asked ‘ for 


something i in writing and Major Benge wrote out the uar ona 
plece of paper and signed it. 

` “Payment for bricks collected or to be collected on rermits 
No. 1604 and 1605 -from R. N Singh by M/S Rastern Cons'ruc- 


tion Company‘will be guaranteed by G. E. 17 I. W. S. from bill 


owing to Ms Eastern Consiracion iis for works done on 
job 115." (Ex. 2). . ; 
The plaintiff thereafter supplied further bricks and delivered 
them-to the Company. On January 20; 1944 a letter was written 
on behalf of the Chief Engineer, Eastern Command copy whereof 
was sent to the plaintiff. The letter was addressed to the Company 
and asked it to draw from the plaintiff lakhs of bricks on permits 
Nos. 1604, 1695 & 1606 and an additional quantity of 2,70,000 


bricks on behalf of' the Chief Engineer, Easter: ‘Command for 
^ urgeüt military work. The plaintiff made out three bills, dated 
" August 3, 1944 (Ex. 9) on the Chief Engineer, - Eastern Command 


for Rs. 11,902-10-0,4,972-15-9 and 1,135-9-0 respectively. These 
bills were submitted with the relevant challans and receipt of 
these bills were. acknowledged by S. D. O. I. On September 16, 


, 1944, .the. plaintiff received a. letter ;written on behalf of the 
_ Garrison Engineer 157 I. W S. as follows :—~ -- 


"No bricks have been drawn by this unit from you for work at 


.Alipore...... ee eeeee e ee edente ee eene seid canes ER 


debdesése s eso ot reir nR ds ‘ese MJS Eastern Construction Company in their 
letter No. CD/t13/10978, dated a5th- August, 1944 have said that 


‘not only have you been paid for. all the bricks drawn but - that. you 


have been over paid to the extent of Re, 2,762-2-0 which includes 
all. boat hire, toll charges. and LIH QE charge. The bill in question 
is returned herewith’, : 
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Thereafter there was.correspondence: between the plaintiff and 
the Chief Engineer, Eastern Command. The plaintiff. contended 
that the bricks had been supplied on the assurance of the Garrison 
Engineer that the payment of such supply would be made by.the 


- Office of the Garrison Engineer 157.: It appears that:the Company 
_ was written to on behalf of the Engineer, that the claims of the plain- 
tiff-should be satisfied early. - On October 4, 1945, the Company 
wrote to the Chief pe ape Eastern Command that the.claim of 
plaintiff was unfounded. Oa October 24, #945, 8: letter was written | 


on bekalf of the Chief Engineer, Eastern Command to the plaintiff l 
that the question . of payment of the plaintiff's bills. had. to be 


. decided between the plaintiff and.the Company. There was further 


correspondence between the plaintiff and the Chief. Engineer in 


. course of which the plaintiff insisted on payment by the, Govern- 
_ment. On February 22, 1946 a letter was written to the plaintiff 


by. the Engineer i in Chief which is as follews :— SUBE E. 


I acknowledge the. receipt. of your letter, dated sth dibiusty, 
1946 ‘regarding the question of piyment for hricks co//eded by 
B/S Eastern Construction Company on behalf id the Chief- Siti. 


: Basters Command, 


“The matter is receiving attention bsi the Chief in 
Eastern Command to whom further. communication should be 
addressed. "s - b. z 


Oa March 26, 1946 notice wis given nodes: section “$0 of the 
Code. of Civil Procedure addressed to the Secretary, Central 
Government, Defence Department, New Delhi demanding pay. 


ment of Rs 18,0::-3:3 on account of the ptice of the bricks 
supplied and alternatively as compensation. - 


_.On August 27, 1945, the present suit was filed. 
In the written statement filed on behalf of the défendant, it is 


' alleged infer alia as follows :—The permits were issued on . the 


application and for the benefit of the Company, which -was ‘carrying 


^ out constructional works at Alipore being Job ‘No r:3. The - 
- Company.on March 26, 1943, had entered into an agreement : with- 
* the plaintiff for supply of: 15 lakhs of -bricks at a flat rate.of Ra..24 
per thousand... Thè Company had supplied soo tons of coal’ at 
“Ra, -12/8 to : the plaintiff and advanced: Rs. 25,000 for the purpose . 


of facilitating the manufacture of bricks. The bricks were supplied 


-to -the ‘Company under tho permits but pursuant to the said agree- 


ment, dated March 25, 1943, the Company ‘applied for and 
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obtained the permits in order to enable it to collect the bricks. 
There was no privity of contract between the plaintiff and the 
' defendant. The Ghief Engineer, Eastern Command did not order 
the plaintiff to deliver the bricks to the Company who took delivery 
on its own behalf and not on behalf of the Chief Engineer. The 
bricks were supplied to the Company and had bee paid for by 
them. The defendant was not bound by the letter, dated January 
15, 1944 Of Major Benge who had ‘no authority to execute any 
letter of guarantee and there was no consideration for the same. 
The defendant was not bound to make compensation to the plain- 
tiff, as no bricks were supplied to the defendant and the defendant 
did not enjoy the benefit of the same. 
The following issues were framed at the trial :— 


I. Was there any contract between the plaintiff and the defen- 
dant as alleged in the plaint ? 

3. Did the plainiiff spi any goods to the defendant ? 

(a) 1f so, was it in pursuant to any contract ? 

(b) If they supplied pursuant to any contract, is the contract 
binding on the defendant having regard to section 175 ofthe 
Government of India Act ? 

3. Did the defendant guarantee payment of any- sum to the 
plaintiff as alleged in paragraph 9 of the plaint ? 

(a) Had M jor Benge authority to guarantee payment to the 
plaintiff ? . ; É 

(b) Is the defendant bound by the alleged letter of, guarantee, 
dated ‘sth January, 1944 having regard to section 175 of the 
Government of India Act ? 

4. Is the defendant bound to make compensation to the plain- 
tiff as alleged in paragraph 13 of the plaint ? 

5. To what relief, if any, is the plaintiff entitled ? 

Issue No. 2. f 

Did the plaintiff supply any goods to the defendant ? 

(a) If so, was it in pursuant to any contract ? 

(b) If they supplied pursuant to any contract, is the. contract 
binding on the defendant having regard to section 175 of the 

Government of India Act ? 

It is not disputed that bricks were supplied under the three 

permits ta which Į have referred. Under the Brick Control 
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Order, no first and second class bricks manufactuted in the - brick 
kilns referred to in the order could be disposed of by sale or 


"Otherwise without a written permit. It seems, to me that these 


bricks could be sold only to the person who was permitted to 
purchase, the bricks or bis agent and at rates not higher than those 
specified in the permits. The permits allowed the Chief Engineer, 


‘Eastern Command to make the purchase. Prima facie, therefore, 
bricks could be sold «tinder the permits to the Chief Engineer, 


Eastern Command and to nobody else It does not appear that 
the ‘Chief Engineer had the power to transfer or assign the permits 
in favour ofany body. He could require delivery to be given to 
his agents. If the answer to the question depended on the permits 
alone there can-be no doubt that the permission to purchase was 
given to the Chief Engineer who alone could purchase there-under. 
The sale of bricks mentioned in the permits to any ‘person other 
than the person mentioned therein’ would in my opinion be i in 
contravention of the provisions of the Brick Control Order and 
would be illegal. \ 

» The endorsement on the back of the permits to the effect that 
bricks were to be collected by the Company on behalf of the Chief 
Engineer supports this view. It is not disputed that the endorse- 
ment was made on behalf of the Chief Engineer. The Company 
was only to collect the bricks, ‘On behalf of C. E. E. C”. 
The endorsement means that delivery was to ‘be made to the 
Company as agents of the Chief E^giheer and not as one who has . 
privity of contract with the plaintiff. "The letter, dated January 
20, 1944 Written to the Company on behalf of the Chief Engineer 
also asks the Company to draw six lakhs of bricks covered by 
the permits “On behalf of the Chief Engineer, Eastern Command” 
for urgent military work. In the letter of Major Benge “payment 
for bricks collected or to be collected by M/S Eastern Construction 
Company was on permit Nos 1604 and 1606" was guaranteed by 
Garrison Engineer 157 E. I. W. S. from bills owing to the Company 
for works done on Job No. 115. It appears from this letter that- 
under the contract between the Company and the Government, 
the Company had to pay for the bricks and Major Benge as the 
then Garrison Engineer assured the plaintiff that payment would 
be made by the Garrison Engineer by deducting the price of bricks - 
from the bills which the Goverment would have to pay the Com- 
pany on account of price of bricks supplied. It scems to me 
that this letter could only have been written, if the plaintiff was 
apprehensive that there - would be difficulty later jn fixing the 


~ 
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liability of the person responsible for the price of the bricks. The emi 
apprehension arise, it seems to me, from the fact that the company 1949. 


insisted on’ payi-g the bills, dated February 5, 1944 at the rate Ram.Nagina-Singh ' 
fixed in the agreement, dated March 26, 1943 which the plaintiff aoii We 
refusėd to accept. Ifthe plaintiff knew and urderstood that the A 
supply was to be made to*the company’ who would pay the price, Sinka, J. 

it, is not understandable why. Biswanath Sing should approach ics 
Major Benge and obtain his assurance in writing as be did. The 
documents to which I have just now made reference make it clear 
to me, tbat the Chief Engineer was the purchaser of these bricks 
and the company was only to collect the bricks on. behalf of as 
agents for.the Chief Engineer. There js nothing in the docu- 
ments from which one can draw the inference that it was éver 
intended or contemplated that the bricks were to be supplied to 
the company and that the responsibility for payment of.the price 
of bricks tested on them. - 


In order to appreciate the defendant’s case, it is necessary to 
“ relate certain facts on which a strong reliance was placed by learned- 
Counsel for the defendant, to support the defelice." ` ` 


It appears that on March 26, 1943 an agreement in.writing was / 
entered ‘into between the plaintiff and the -company. The terms 
of the agreement may be summarised as follows: , The plaintiff 
was 1o manufacture as agents for the company a. minimum'of, 15 
lakhs of bricks,in brick Kiln No. 4 in Ballykbal The company 
was to supply 500 tons of coal to the plaintiff. -"The-bricks were 
to be marked "E: C-C.". The company agréed t6 pay forall -~ 
bricks to bé'so manufactured, a sum of Rs. 24: per thousand - 
F; O. R. brickfield. The plaintiff was at liberty to dispose of the i 
bricks in excess of 15,00,000, ‘if’ the same were not required’ by 
the Company. The Company had advanced Rs. ro,oco in part 
payment of ‘the price óf bricks to be manufactured and agreed 
-tó' make another payment of Rs. 10,000 after 15,00,005 of bricks. 
-had been manufactured and a ‘further sum of Rs. “7s00 wheh 
another 5,00,900 bricks "had been manufactured. The Company 
was to take delivery of the bricks within one -month after the 
‘completion of tbe manufacture of Rs. 1 5,0c,000 bricks; with liberty, 
after having taken delivety, to keep the bricks stocked in'the said 
brickfield, up to the end of November, 1943, when the agreement 
was to terminate. On the termination: of the agreement the 
plaintiff was to take possession of the brickâeld together with all 
‘machinery permits etc. “There was an aibitratión clause in the 
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agreement. It is alleged that pursuant to the agreement the Com- 
pany supplied 5oo tons of coal the price whereof was Rs. 12,500. 
There is however dispute as ta the quantity of coal supplied. The 
defendant’s case is that the Company advanced Rs. 25,000 under 
the agreement. The plaintiff's case is that Rs. 15,500 was advanc- 
ed on Ballykhal account. —— e Aid: 


On October 27th, 2943 the Company wrote to the plaintiff 
(Ex. D) alleging that the plaintiff was to complete manufacture of 
15 lakhs of bricks by May 1943, and that only 409199 pieces of 
bricks and 894 cft. of Jhama had been supplied and the plaintiff 
was called upon to deliver 10,90,801 bricks. The-plaintiff replied 
on May 16, 1943 (Ex. 7) that 415434 pieces of bricks and 1787 
cít. of Jhama had been delivered, that the manufacture of bricks 
had been completed in May, 1943 and that the Company did fiot 
take delivery inspite of requests. The Company was also requested 
to take delivery within 3 days on payment of the plaintiff's dues. 
The Company in reply, dated November 23, 1943 (Ex. E) denied 
the allegations of’ the plainuff and alleged that 15 lakhs of bricks 
had not been manufactured and that delivery had not been given 
inspite of requests, The plaintiff was called upon to deliver 
within 3 days, failing which a threat was held out that steps would 
be taken. On December 11, 1943 the plaintift in a letter of 
that date alleged that the plaintiff had failed to take delivery 
inspite of requests and had committed a breach of the contract. 


Disputes thus arose between the plaintiff and the company 
in consequence whereof the plaintiff refused to supply bricks to 
the company. The company had to complete its work under 
Job No. 115 and it required badly supply of bricks for comple- 
tion of the work. Mr. Dhar of the company moved the military 
authorities for permits in order to complete his contract with the 
Government and that is the reason why permits were issued on 


„tbe plaintiff who had bricks in brickfield No. 4' which they were 


bound to supply to the company. Permits were issued and supply. 
began on or about December 14, 1943. The goods were deli- 
vered by boat at Juggernath Ghat and Dahi Ghat whereform 
the company took delivery and made theit arrangement to carry 
them to the site of the woik. Challans were issued for the supply 
of bricks addressed to the company as Customers, and they 
mention the permits as the authority for such supply. On 
January 5, 1944 three. bills were.made by the plaintiff addressed 
to the company in respect of the said supplies and the rates 
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, mentioned in the permits were charged in such bills, It appears 
that the company insisted on paying atthe rate of Rs.24 per 
thousand, which was the rate mentioned in the agreement. The 
bills were not paid. The plaintiff then saw Major Benge who 
gave him the letter dated 15th January, 1944, to which I have 
referred. ‘ Thereafter bricks were again supplied and in all 
4, 64, 636 bricks "were supplied under the three permits. About 
3 Jakhs of bricks had been supplied between the 14'h Preemie 
1¢43 and r4th January, 1944. 


It will be remembered that the delatidunts- case is that the 
bricks were supplied not to the defendant but to the company 
and pursuant to the agreement dated March 26, r943 and that 
the company took delivery -on its own behalf and not on behalf 
of the Chief Engineer, Eastern Command. It seems to me as 
I bave already said, that under the permits the bricks could only 
be supplied to the Chief Engineer or“his agent and supply to 
anybody else would be contravention of the contract order and 
illegal. Assuming however that the bricks could be supplied to 
a person not named in the permit, is there any eviderce on which 
“`I can hold that the bricks were supplied to the company pursuant 
to the agreement dated March 26, 1943 ? Having regard to the 
terms of the permits and the endorsements on the back thereof 
I think the onus ison the defendant to prove that bricks were 
supplied under the agreement dated Marc’ 26, 1943. 


A reference to the agreement shows that the plaintiff was to 
manufacture bricks marked “E, C. C.” as agents of the company. 
The plaintiff admittedly received Rs. 155:0 as advance from the 
company for such manufacture and also 450 tons of coal. The 
Company's case is that the plaintiff receivéd more. Delivery 
was to be tazen within one month of the manufacture. There 
was dispute between the plaintiff and the company as to whether 
15lacs-of bricks had been manufactured or not and asto who 
failed to perform the terms of the'agreement; Disputes came to 
a head towards the 'end of November or the beginning of Decem- 
ber 1943, and each was accusing the other of breach of the 
agreement. 


With regards to patens No. 1604 and 1605, the bricks to be 


supplied thereunder were marked ‘Kalyan’ ‘P. W. D? and they 


do not in any case come under the terms of the agreement. It was 
however said by Dhar that he asked Biswanath after the permits 
had been issued if he could give permits No. 1604 and 1605 and 
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adjust the same towards the bricks to be supplied pursuant ‘to the 
said agreement. He also said that all bricks supplied under the three 
permits were in fulfilment of agreement. Biswanath Singh denied 
that there was any such agreement. Having regard to the state of 
feeling between the plaintiff and the company at the time I am not 
disposed to accept Mr. Dhar's statement in the absence of any other 
evidence. There is no other evidence. On the other hand it is diffi- 
cult to explain Major Benge’s letter if there was such an agreement. 
Permit No. 1606 related to purchase of bricks marked ‘E. C. C 
The said agreement provided that the plaintiff was to manufac- 
ture 15 lacs of bricks marked "E. C. C." as agenis of the com- 
pany who were to supply coal and advance money for such.manu- 
facture. Admittedly 450 tons of coal was supplied and Rs. 1550 
advanced by the company. About 5 lacs of bricks had been 
supplied by the plaintif by November 1943 (Dhar Qrr). Disputes 
then arose between the, parties as a result -whereof the 
company was ina difficulty in obtaining bricks. Dhar's evedence 
is that at the instance of the company, permits were issued under 
the Brick Control order to enable urgent military work under 
taken by the company to be carried on and completed. 


The defendant relies on the following facts in support of its 
case that bricks were supplied to the company opd: not to He 
defendant. 


(a) Under the said agreement, bricks marked ‘E. C. C. 
belonged to the company and the plaintiff had been paid for them 
in advance by the company. 


(b) Challans were issued in favour of the company who were 
described there as customers. f 


(c) On January 5, 1944 bills were made by the plaintiff on the 
company for payment, 

It was submitted that permit was issued in the name of the 
Chief Engineer as a matter of form and that “parties “understood 
that the company was liable for -tha price: Dhar’s evidence is 
that when that Brick Control order was in force the system was that 
permits were used to be issued in the name of one of the officers of 
Government and not in the name of the contractor for the private 
contractor might use the bricks in any way he liked. Under permit 
No. 396 about 5 lacs of bricks were delivered to the company by 
the plaintiff an 1 the permit was in the name of C. R. E. Lay C Sub- 
area. In cross-examination however Dhar was shown a permit issued 


—— 
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to Braithwaite & Co. who are contractors. Dhar tried to explain Cire. 
- that by saying as Braithwaite & Co. were steel contractors, 1949. ; 
the permit for bricks might have been issued for their own ' factory. Ram Nagina Singh 
. He also said ‘that the ‘permits were transferable documents- Governor-General 
endorsed by Goverriment officers'in favour of- the contractor and ia Council. 
this was done in the cise'of the thrée permits in.this suit, Hə Sinha, J. 
~-eduld not'say whether the person in whose favour the permit Was — 
issued: was- the purchaser. 


* 


7 Having regard’ to the provisions of ‘the Brick Control order and 
of ‘the terms of the permits ‘Tam of opinion: that the permits could 
not be assigned ` or ‘trarisfetred and that in this case by the endorse- 
ment ` on “the: back of the’ three permits, the permit was not 
transferred to the company. The^ endorsement required the . 
plaintiff to deliver ' the bricks to ‘the compary as the agent of 
the’ Chief” Engineer, Eastern Command. The Chief Engineer, 
Eastern Command. was the purchaser: under the permits inspite of 
‘the’ endorsements. T am not of the. opinion "that by the endorse- 
_thents, any privity ‘of contract was created between the plaintiff and 
"thé | company. - The letter of Major Benge clearly shows that the 
plaintif was not ‘willing to rely on the credit of the company or 
to deliver the bricks pursuarit’ to ‘the agreement, dated March 26, 
dé 20077 

Ici is true that ander the agreement the plaintiff w was to manu- 

“fective, bricks marked "E. C. C." as agents of the company. It 
^ ds however to be observed that by the end of November, :94; 
disputes had arisen between-the plainuff. „and the company and the 

< plaintiff alleged that the company had not taken delivery of the 
bricks which * had. been, manufactured inspite of request and the 

. plaintiff had suffered ~ damage. The agreement terminated in ' 
“November, . 1943. I. am, not concerned. _with the truth or falsity: 
of, the case made ,by the plaintiff. I cannot adjudicate on those 

' disputes. i in this suit suffice it to say, that the plaintiff bad raised 
the dispute that the agreement had términàted and that the com- 
pany had committed breach of the agreement. In force of these 
disputes wbich had been raised, it is impossible | to believe that 

. the bricks were supplied to-the company or that the bricks were 
- supplied under the agreement. ^ 


. | In fact that cballan were issued to the company is, in my view, 
.of very little consequence. The plaintiff was, required by; the 
Chief Engineer to deliver the bricks to the company, and challans 
would in the ordinary - course be issued to the party to whom 
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delivery is to be made. It is true that the company is discovered as 
the customer but I do not attach much importance to it beciuse the 
words, customer's name address against which the company’s name 
is created are in permit. Reference was placed also on the fact 
that bills (Nos. 34 & 35), dated Jannary 5, 1944 were made ‘out 
in the name of and were addressed to the company (Exe. 10 & 4 


. This is an important fact and pvima facie shows that the plaintiff 


looked: to the company as the person , unable to pay the price. 
But it is to be observed that the price “was charged at the rates 
mentioned in the permits which were higher than the ‘rates 
provided for in the agreement. The company insisted on paying at 
the rate mentioned in the agreement but the plaintiff did not 
agree. It appears that under the agreement with the Government 
the company was to pay for the bricks. It may be that the plaintiff 
knew this and addressed the bills to the company. in the hope 
that it would pay off the. bills. It seems to me to be clear 
that the plaintiff did rot intend to supply the bricks pursuant to 
the agreement, dated March: 26, 1943 for in that case the bills 
would have been made out on the basis of the rates mentioned in 
the agreement. Biswanath Singh in his evidence (Q. 311-12) 
said that because the company took delivery of the goods and as 
it was usual for the party taking delivery to pay, the plaintiff sent 
the bills to the company, but the company did not pay and so 
Biswanath went to Major B:uge and got assurance that payment 
would be made by the Eastern Command before further bricks 
were supplied. I think that the compiny wanted to treat the 
goods as having been supplied under the agreement of March 26, 
1943 and to pay for them at the rate of Rs. 24 while the plaintiff 
wanted these goods to be paid for at the rates allowed by the 
permits. The company did not pay and wanted to have th» price 
of bricks.adjusted against the advances made to the plaintiff under 
the agreement. The plaintiff did not agree and wanted to get 
an assurance as to payment and for that purpose saw Major l 
Benge. 

The evidence adduced does not satisfy me that it was ever 
agreed or understood that the goods would bé Supplied to the 
company and would be paid for by it and that the defendant 


‘would have no liability for the price of the goods delivered under 


the permits. I am satisfied that the Chief Engineer was the pur- 
chgser and liable for the price of the goods delivered at its 
request o the company as his agent. It seems that it is usual 
for the contractor to pay possibly because the price of bricks 
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generally included in the agreed rates between the- contractor and. 


the Governmént. If in tbis case the company had paid the bills, 
dated June 5, 1944 at the rates charged, no question would have | 
arisen. Because of the dispute which arose asto the rates the 
‘plaintiff wanted to be assured that no difficulty as to pay- 
ment would arise in future when Major Benge gave assurance 
in the letter of 15th January, 1944 and supplies were made. 


I therefore hold that the goods were supplied by- the plaintiff 
to the defendant and not to the company. I will now deal mh 
issues Nos. 2(a) and a (b). 


Biswanath]Singh admitted (Q. 279-283), that he treated the 
permits as orders'and -he accepted the orders on the basis of 
the rates mentioned in the permits. The acceptance by the 
plaintiff of the order of the Chief Engineer constitutes agreement 


and the supply of the goods was made under the’ agreement. The — 


question is whether the agreement was legally binding or in other 
words, whether there wàs a contract. 


Section tst) ofthe Gpvernment of India Act, 1935 provides" 


as follows :— . e 


"Subject to-the provisions of this Act with respect to the 
Federal Railway Authority, all contracts made in the exercise’ of 
the executive authority of the Federation'or of a Province shall 
be expressed to .be made by the Governor Ceneral, or by the 
Governor of the Province, as the case may be, and all such con- 
tracts and;all assurances of property made in the exercise of the 
&uthority shall be exercised on behalf of the Governor General 
or Governor by such persons and in such manner as he may direct 
or authorise", 


In the Government of’ India Act I915, Section 3o(3) provides 
that every contract shall be execüted by such personand in such 
manner as the Governor General in Council by resolution directs 
or ‘authorises. Section 175(3) of the Government of India Act 
1935 goes further and requires that the contract must also be 


expressed to be made by the Governor General. There are many - 


authorities which have considered the question as to whether a 

contract not] made or executed as provided by the Actis valid 

‘or binding On thé Government. It has been held that & contract 

on behalf of the Government must comply. with the”: requirements 
f 
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laid down in the section. The provisions of the section have 
been held to be mandatory and non-compliance with the require- 
ments provided therein have been held to make the contract 
void and not binding on the Government. It is not necessary to 
refer to the aüthorities which are well known. 


Mr. Banerjee*for the plaintiff contended that having regard 


‘to the decision of the Federal Court in J. X. Gas Plant Manw- 
facturing Co. ( Rampur) Lid. v. King Emperor (1), it 


ought to be held that the section I75 (3) is directory and not 
mandatory and non-compliance with the fomalities mentioned 
therein does not render the contract void or non-enforceable. 
Had I thought that there is any. substance. in this contention I 
would have reported to tbat effect to tbe Chief Justice in com- 
pliance with Chapter 5 rule 3 of the rules of the Original Side. 
The question arose in that case as to whether section 40(t) of 
the ninth Schedule to the Government of India Act 1935 which 
provided that: “AIl orders and other proceedings of the 
Governor General in Council shall be expressed to be made by 
the Governor General in Council and shall be signed by a 
Secretary to the Government of India, or otherwise, as the 
Governor General may direct and when so signed, shall not be 
called in question in any legal proceedings on the eris that 
they were duly made by the Governor General in Council", 

directory or mandatory. 


Tt was held by the Federal Court that the said provision was: 
not mandatory. The Federal Court did not feel compelled, so 
far as authorities were concerned, to put either a mandatory or 
directory construction on the provision in question. Ona reading 
ofthe provision according to its ordinary meaning and the context 
in which it occurred, Spens, C. J. came to the conclusion that the 
provision was directory and non-compliance with the provision 
did not make the order invalid, as there were indications in the 
sub-section itself that it did “not prescribe the manner and form 
in which orders of the Governor-General in Council must be 
made to be valid. One of the indications was that if the sub-section 
itself be, provided that result of compliance with the direction 
as to the expressing of the orders and as to signature was that the 


order could not be called in question in any Court of law; as not 


having been duly made by the Governor-General in Council, 
Section 175(3) of the Government of India Act, 1935 and section 30 


(1) (1947) 9 F. C. R. 142. 


Vor 84.) ' HİGH COURT. - ! : 
of Government of India Act, 1936 were réferred to as well as to 
the authorities which had held that the section was mandatory. 
TThere is nothing in the report to indicate that the Federal Court 
was of opinion that section :75 (3) was not mandatory. AsI 
have already said numerous authorities have held that section 30 
of the, Self. Government of Iüdia Act and section 175 (3) of the 
Government of India Act, 1935 are mandatory and non-compliance 
with provision thereof rendered the contract void. Having regard 
to the authorities.I think it is too late in the ay to contend that 
' the section is only directory. 


I therefore hold that the agreement under which the bricks were 
supplied is void and not binding on the defendant. 


: Issue No..3:—Did the defendant guarantee payment of any 
sum to the plaintiff 3s alleged in paragraph 9 of the plaint ? 


' (a) Had Major Benge authority to guarantee payment to the 
plaintiff ? 


(b) Is the defendant bound by- the alleged itty of guarantee, 
dated ‘January 15, 1944 having. regard to section 175 of the 
Government of India Act ? DA 


' No évidence has been adduced before me that Major Benge 
had any authority to bind ‘the defendant by giving a guarantee 
to pay the price of the goods to the plaintiff. Even if there was 
evidence that Major Benge had such authority the contract con» 
tained in the letter of guarantee, dated January 15, 1944 would 
have been void having regard to the provisions of section 17563) of 
the Government of India Act. - 


. _dssue No. 4; —Is the defendant bound to. make compensation 
to the plaintiff as alleged in paragraph 13 of the plaint ? 


In paragraph 13, an-alternative claim is made on the basis that 
there was. no contract between the parties. It is alleged that the 
bricks were supplied-to the defendant without intending to do 
so gratuitously and the defendant having enjoyed .the benefit 
thereof is bound to make compensation to the plaintiff in respect 
thereof. ` ; 

.- The claim of the plaintiff has apparently been sade under 
section 7o of the Indian Contract Act. Mr. Banerjee at the time 
of his opening the case stated that he wanted also to rely on 
section 65 of the Indian Contract Act. No objection was raised 
to this course and no formal amendment of the plaint was insisted 
on, It was understood that the plaintiff would be entitled to rely 
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both on section 65 and on section 7o of the Indian Contract Act 
in support of his claim for compensation made in paragraph r3 of 
the plaint. Section 65 of the Indian Contract Act is in- these 
terms :— 

"When an agreement is discovered to be void, or when con- 
tract becames void, any person who has received any advantage 
under such agreement or contract is bound to restore it or 
to make compensation for it to the person from whom he 
received it." : 

Learned Counsel for the defendant contended that this section 
has no application to cases where there was a statutory disquali- 
fication to enter into contracts except in compliance with certain 
formalities prescribed by the statute. It was urged that a statu- 
tory person who isincompetent to make any contract except in 
compliance with the formalities prescribed by the statute is as 
much a disqualified person as minor or a lunatic and section 65 
should not apply to a contract made by him. 


Reference was made to the case of North Stafford Steel Iron &* 
Coal Co. (Burslem) Ltd. v. Ward (1) and the following passage 
fiom the judgment of Mr. Justice Willes was relied on: “The 
proper rule to apply therefore is.....ssecsssssssesssecee soccesetccecccseesce 
$5*s2009090»e0100992509)090*9090200000290900)09000090093,75 POC Dee POT reece cavs0s5«0 TITT" 
the ordinary rule, that if authority is given expressly though by 
affirmative words, upon the defined condition, the expression of 
that condition excludes the doiug of the act authorised under other 
circamstances than those so defined : ‘Expressio unius et exclusio 
alterius. Reference was also madé to the case of Rambissendas 
Dhanuka v. Satya Charan Law (a) It was contended that if a 
statute created an obligation and provided in the same section or 
passage a specific means or procedure for enforcing it no other 
method than that thus provided could be used for the purpose, 
Strong reliance was placed in the case of Mohori Bilee v. DAurmo- 
das Ghosh (3) where it was held that the contract of a minor was 
void. It was then contended on behalf of the appellant that though 
a contract by a minor was void, the minor was bound -under: 
section 65 of the Indian Contract Act tó restore the advantage 
received under the void contract. In repelling this contention 
the Privy Council observed as follows ;—- 


(1) (1868) 3 Ex. Cases 17a, 
(2) (1945) 5o C. W. N. 310. 
(8) (1902-3) L, R. 39 I. A, 114. 
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. “It is sufficient to say that this section like section 64 starts Civis 
from the basis of there being an agreement or contract between 1949. 
competent parties and has no application to a case in which there Ram Nagina Singh 

2 
never was and never could have been any contract.” G Yt General 
in Council, 


It is urged that as, the Governor-General in Council was M. 
incompetent to enter into a contract except in compliance with Sinka, J. 
the formalities prescribed by section:175(3) of the Government mE 
of India Act, «935, it was in the same position asa minor and the 
observations of the Privy Council in Mokori Bidee’s case (1) applied 
and precluded the application of section 65 of the Indian Con- 
tract Act. 

It is however to be observed that there isa difference between 
the case of a minor entering into a contract and that of a 
statutory person. The statutory person has power to enter into a 
contract if, it complies with certain conditions mentioned in the 
statute. The minor however has no power to enter into a con- 
tract at all under any circumstances. In the case of a.minor there 
can uever be any contract. Inthe case of a statutory person 
however there can be a contract provided certain formalities are 
observed. lt is true that the non-observance of the formalities 
renders the contract of a statutory body or person void but there 
is in that case no inherent disqualification or incompetency to make 
a contract as in the case of a minor. : 


It seems to me the observations of the Privy Council are direc- — 
ted to cases where there could not be any contract in any cir- 
cumstances. It does not apply to a case where there isa com- 
petency to enter into a contract but conditions are prescribed as 
to the modein which the contract must be entered into. As I 
will show later on, thePrivy Council has applied section 65 toa 
case where there was incompetency to contract except in com- E 
pliance with certain conditions which were not observed. 

As was observed by Sir Lawrence Jenkins in -the case of 
Harnath Kuar v. Indar Bahadur (a) "the plaintiffs claim to 
compensation rests not on any principle or formula of English 
Law but on the words of.section 65 and it has to be seen whether 
the facts of the case come within its scope.” It is therefore neces- 
sary to examine the language of-section 65. iM 

Sir Lawrence Jenkins in delivering the judgment of the Boatd 
in Harnath Kwars case (2) analysed section. 65 in these 


(i) (1902-3) L, R, go Í. A. 114. un 
(a) (1922) L, R. 5o I. A. 69; 27 C. W. N. 949. 
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words: “The section deals with (a) agreements, and (b) con- 

1949. tracts. The distinction between them is apparent from section 2 ; 
Ram Nagina Singh by clause(e) every promise and every set of promises forming 
G XG oral - the consideration for each other isan agreement, and by clause 


in Council. (h) an agreement enforceable by law is a contract. Section 65 
Sinka, J. therefore deals with (a) agreements enforceable by law and (b) 
I with agreements not so enforceable. By clause (g) an agree- 


ment not enforceable by law is said to be void. An agreement 
therefore discovered to be void is one discovered to be not en- 
forceable by law, and on the language of the section, would 
include an agreement that was void in that sense from its incep- 
tion as distinct from a contract that becomes void". 


Section 65 prescribes so far asis relevant to the facts of this 
case, to the happening of the following "conditions, in order that 
compensation can be recovered : 


(a) There must be an agreement between the parties. 


(b) The agreement must be void. M 


(c) Benefit or advantage must be recived under the agree- 
ment. 


(d) Benefit must be received before the agreement is dis- 
covered to be void. 


Section 65 therefore applies only toa case where benefit or 
advantage is derived underan agreement before it is discovered 
to be void. If the benefit is received after the agreement is 
discovered to be void, then it is clear that the advantage can not 
be said to have been received under the agreement. The section 
therefore only applies to a case where an agreement is entered 
into between the parties under which benefitis received by one. 
party and after the benefit is so received the agreement is dis- 
covered to be void.. Itis thenthat the party who has received 
the advantage is compelled to restore the advantage so received. 
Section 65 embodies and is an expression of the principle of 
restitution and of prevention of unjust enrichment. 


The crucial questions are : 
(a) Was there an agreement between the patties ? 
~ (b) Was advantage received under the agreement ? 
\(c) Was the agreement discovered to be void after advantage 
was received ? 
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T have already held that there was an agreement between the oe 
plaintiff and the defendant represented by the Chief Engineer 1949 

and that the defendant has received advantage -under the ‘agree- Ram Nagina Singh 
ment as -bricks were supplied under the agreement which were Govern Gen eril 
utilised for Government work. The authority of the Chief Engineer In Council, 

to enter into contract on behalf of the defendant has not been Sixha, J. 
challenged. The only question which remains to. be determined — 

is “when was the agreement discovered to be void ?” 


It was contended that the agreement was discovered to be void 
on the date of the agreement because the parties are presumed 
to know the law and the plaintiff must be deemed to have known 
on the date the agreement was entered into that it was not enforce- 
able by law. Reliance is placed on the case of Hansraj Gupta v. 
Official Liquidators of the Dehradun Mussoorie Electric Tramway 
Co. Ltd. (Y) where the Privy Council observed as follows :— 


e 


"In the absence of special circumstances (and none exist here) 
the time àt which an agreement is discovered to be void within 
the meaning of section 65 is the date of the agreement." 

^ Reliance is also placed on the case of Annada Mohan Roy v. 


Gour Mohan Mullick (2) where the ay Council observed as 
follows :— 


“There has been no aaus NT inthe course of the 
present proceedings that any such facts occurred as could alter 
the view which fnust normally be taken of the meaning of the word 


‘discovery’ and of the time at which that discovery must be held 
to be occurred," ; 


“In these cases however the appellant raised the contention on 
“kection 65 for the first time in the Privy Council and there was no 
evidence when the agreement was discovered to be void. 


Their Lordships of the Privy Council have held that oou an 
agreement may be void from its-inception, there may be circum- 
stances in which it may be held that the sai t took place long 
after the date of the agreement. 


In Harnath Kuar’s case (3) a Hindu who was the next rever- 
“sioner of an Oudh Estate sold half the estate in consideration of 
Rs. 25,000 advanced to him. It was held that though the transfer 
was not effectual, since the vendor bad only an expectancy, the 


(1) (1932) L. R 6o I. A. 13. 
(2) (1923) L. R. 50 I. A 239; 38C 
(3) (1922) L. R. 50 LA. 69; 27 
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purchase money paid was recoverable with interest under section 65 
of the Indian Contract Act. Their Lordships held that though 


Ram Nagina Singh “the subject-matter of the agreement was incapable of being bound 
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in the manner stipulated there were materials on the record from 
which “it could be fairly inferred that there was misapprehension 
as to the private rights of the vendor which he purported to sell 
and that the true nature of those righis was not discovered 
earlier than the time at which his demand for possession was 
resisted.” 


In the case of Babu Raja v. Babu Mansoor (1) a mortgage had 
been executed by an Oudh Talukdar without the permission of 
the Collector, which it was necessary to obtain under paragraph rt 
of the third schedule to the Code of Civil Procedure. It was held 
when tbe morigage was executed the Talukdar was incompetent 
to mortgage the property as the permission of the Collector had 
not been obtained. There was however, a personal covenant in 
the mortgage deed which could be enforced. The entire contract 
contained in the mortgage deed was not therefore void. Learned 
Counsel for the appellant abandoned the claim on the personal 
covenant and as the security was invalid, asked for relief under 
section 65 of the Indian Contract Act. Held, that the mortgagee 
was entitled to relief under section 65. "Their Lordships observed 

- 88 follows :— 


“The principle underlying section 65 is that a right to restitu- 
tion may arise“ out of the failure of a contract though the right 
be not itself a matter of contractual obligation. If it be settled 
law that the incapacity imposed on a judgment-debtor by para- 
graph 11 of the tbird schedule is an incapacity, it follows thate 
the covenant is not made void by the mere operation of this 
paragraph. But the lender who has agreed to make a loan security, 
and has paid the money, is not obliged to continue the loan as 
an unsecured advance. Th» bottom has fallen out of the contract 
and be may avoid it. If he does so avoid the contract he brings 
himself within the terms of section 65 and within the principle of 
restitution of which it is an expression......... T— —"— 
They can refuse to be bound by the contract and]rely on ths right 
to recover their money which arose therefrom not under any 
contract but as a matter of restitution by reason that no contract 
subsists.” The point also arose in that case at what point of time 


(1) (1942) L. R, 7o I. A. 1. 
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the security was discovered to be void. Their Lordships con- phis 
sidered the case of Harnath Kuar v. Indar Bahadur (1) and other 1949. 
cases to which I have referred and observed as follows :— Ram Nagina Singh 


Y. 
"Their Lordships have already expressed in this judgment their Governor-General 


view that the transaction in question in the present case was an m Coupe 
open and honest transaction and think that its invalidity was at Sinha, J. 
the time obscured by the difficulty in applying paragraph 11 of 

the third echedule correctly to the particular facts of the execution 

proceeding and to the terms of the orders as recorded. For 

TO years payments of interest were made and received thereunder. 

In these circumstances they are of opinion that in the special cir- 

cumstances of the case the security of August 12, 1919 was not 

discovered to be void until after the present suit was institute] on 

August 7, 1934. On this view no question of limitation can arise 

under section 65 since the circumstances giving rise to their right 

to rescind did not come to the appellant's knowledge until after 
*action was brought." _ 


The question is—are there any special circumstances in the 
present case which entitle me to say that the agreement was not 
discovered to be void on the date of the agreement and was so 
discovered much later ? 


Itisto be observed that tbe Privy Council considered the 
question as date of discovery in connection with the question of 
limitation raised in those cases. In this cise there is no question $ 
of limitation involved. 


It is true that every one must be presumed to know the law 
but it is also true that there are many who do not in fact know 
and appreciate the exact implications of section 175(3) of the 
Government of India Act, 1935. If presumption of knowledge 
-of law was conclusive in every case, section 65 could in no case 
apply where the agreement was void on grounds of law. In the 

. case of Harnath Kuar v. Indar Bahadur (1) there was a transfer of 
expectancy which was void on legal grounds still the Privy Council 
held that the agreement was not discovered to be void till a date 
later than the date of the agreement. So also in the case of 
‘Babu Raja v. Babu Mansoor (a). 


In this case I have to determine whether the plaintiff in fact 


knew and appreciated on the date of the agreement that it was 


(1) (1922) L. R. 50 I. A. 69; 27 C. W. N. 949 
(2) (1942) L. R. 70 I. A. 1. 
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void or whether there are any special circumstances which enable 
me to hold that the parties were under misapprehension by reason 
whereof the date of discovery was postponed. >It will be remem- 
bered that the permit to, purchase bricks was issued in the name 
of the Chief Engineer, Eastern Command of December 2, 1943. 
Copies of the permits were forwarded to the plaintiff. The Chief 
Engineer endorsed on the back of the permits authorising the 
company to collect the bricks on his behalf. The plaintiff's man 
Biswanath Singh thereafter saw the Chief Engineer, who asked him 
to supply the goods.. Biswanath Singh also ‘saw the Garrison 
Engineer, Major Penge under whom Job No. 115 was being done 
who granted in writing payment of the price. Goods were being 
supplied under these permits and nobody ever suggested that no 
agreement existed between the parties and the plaintiff had no 
reason to think that the goods were being supplied under a void 
agreement. The bills were made on the Chief Engineer, Eastern 
Command on the 3rd August, 1944. "The bills were received. It 
was not till the 16th September, 1944 that the plaintiff was told 
that no bricks had béen drawn by the unit, namely, 157 Indian 
Works section from the plaintiff for work at Alipore and the 
bills were returned. In September, 1945 the plaintiff was told 


' by a letter that the correctness of his claim was being verified. 


The company was also being written to on bebalf of the Chief 
Engineer, Eastern Command, to settle the claim of the plaintiff. 
It was nowhere suggested that the agreement was invalid or void. 
The only suggestion was that the question of payment of the bills 
had to be decided between the plaintiff and the company. “In 
these circumstances I am of opinion that the transaction in 
question was an open and honest transaction and that the invalidity 
of the agreement was at no time suggested or appreciated and 
the plaintiff delivered the bricks in the dona fde belief that they 
were being supplied under a contract and. would be paid for. I 


am of opinion, that the earliest date when the agreement was ! 


discovered to be void was after the bills had been submitted and 
thé liability of the defendant had been repudiated. 


The question whether the principle of restitution embodied in 


‘section 65 of the Indian Contract Act is applicable to a case where 


an agreement entered into between the parties is void by reason of 
non-compliance with an express statutory provision has been 
considered in many cases and judicial opinion on the point has 
been divergent. 


VoL. 84.] | HOH COURT. 


It was held in Hd. Xbrakim Molla v. Commissioners for the 
Port of Chittagong (1) by which a towing vessel was let out by the 
commissioners for operation outside the Chittagong Port. It was 


found that the agreement was in contravention of the mandatory: 


porvisions of section 29 of the Chittagong Port Act I914 and 
was not enforceable but it was held that the commissioners were 
entitled to recover guantum meruit for the services rendered by 
them. Section 65 was not expressly referred to in the judgment 
but the learned Judges observed as follows : 


“We don’t think that the invalidity of the agreement prevents 
the plaintiffs from recovering such amount as may be reasonable 
and just for the services rendered by them.” This case has been 
adversely commented upon in Pollock and Mullah but has been 
approved of and followed in other cases. 


In X. C. 4. Arunachala Nadar vy. Srivilliputtur Municipal 
Council (2), the suit was for recovery of the-value of certain bags 
of rice supplied by the plaintiffs toa municipality pursuant to 
an agreement between the parties. There was no written contract 
signed by two Councillors as required by section 45 of the Madras 
District Municipalities Act of 1884. It was held that the contract 
could not be sued upon. The question then arose as to whether 
compensation could be claimed under section 65 of the Indian 
Contract-Act. It was held that the plaintiff was entitled to compen- 
sation under section 65 of the Contract Act and the decision in MZ. 
Ebrahim Molla v. Commissioners Jor the Port of Chittagong (1) was 

°” followed. Jackson J. considered the point as to whether the provi- 
sions of the statute would render it nugatory if the agreement was 
brought within the ambit of section 65 of the Indian Contract Act 
and after considering the authorities came to the conclusion that the 
statutory provision would not be nullified'if section 65 was applied 
to the facts of the case. © He observed, "We can hardly say that 
if this claim is allowed we shall in effect be ‘repealing the Muni- 
cipalities Act or depriving the rate payers of that protection which 
the Legislature intended to secure for them. Because obviously 
by its language which is the best guide toa Legislature’s inten- 
tion, it has not made this provision in regard to agreement and 
On general principles itis hard to see why it should make sucha 
provision... m one ase ss ap 


eve ese ose ee e.. ese ope 


(1) (1926) I. L. R. 54:Calo. 189. 
(a) (1934) I. L, R.258 Mad. 65. 
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.we see no force in Mr. Srinivasam Ayangar’s suggestion: that a 


Municipality is more like a lunaticor a minor than a juristic 
person”. Inthe case of Madura Municipality v. K. Alagirisami 


- Naidu (1, the Madura Municipality filed a suit for recovery of a 


sum of money alleged to be due from the defendant in respect of 
the right of taking rubbish and night-soil for the years 1928-29 
1929-30 On A contract.......... ERR es... by the Chairman of the 
Municipality with the defendant. It was held that the contract 
was invalid and void because it was in contravention of section 68 
ofthe Madras District Municipalities Apt. The question .then 
arose whether section 65 enacted the Municipality. to recover 
compensation in respect of advantage received by the defendant 
under the agreement. It was held that section 65 applied to the 
facts of the case and entitled the Municipality to recover compen- 
sation. Abdur Rahaman, J., who delivered the leading judgment, 
held that a distinctio: must be drawn between contracts where 
they became unenforceable on account of failure to comply with 
certain forms or for want of giving expression to them in the 
manner prescribed by law and cases where the contracts where 


‘immoral or opposed to public policy and were inherently illegal. 


In cases where the contracts were illegal the Court could not 


‘render assistance in enforcing them but when an agreement was 


not illegal but discovered to be unenforceable there was no reason 
why the principle underlying section 65 should not be given 
effect to. He pointed out that the language employed in section 65 
was much wider than that employed in the Act of Parliament ` 
which came up for construction in the cas» of A. Young & Co. (2). 
He dealt with two arguments which were advanced before him (a) 
that in the event of divergence between special law and general law 
of the country the former has to be preferred, and (b) that a man 
cannot be allowed to do by indir:ct means what he is forbidden 
by law to do directly. He held that the ssctien of the Distcict 
Municipalities Act and section 65 of the Contract Act were not 
inconsistent and further held that the general law permitted a 
party to get relief when on account of special law the agreemant 
could not be considered to be enforceable. Ha also held that 
it could not be legitimately contended that in asking for relief 
under section 65 of the Indian Contract Act the plaintifs were 
doing indirectly the same thing that was forbidden by the Muni- 
cipalities Act. He observed : 


(1) [1939] I. L. R., Mad. 928. 
(a) (1883) 8 App. Cas, 517. 
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“In a suit on the basis of the contract a party is trying to Civit: 


enforce its terms while in a suit under section 65 a party merely 1949. 
asks for restoration or compensation as the agreement has not Ram Nagina Singh 


; ] ss 
matured into a contract and he wants to be placed in the position Goron Cases 
in which he would have been if ‘no agreement had been entered in Council, 
í——^———— € Sinha, J. 
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It would be extremely inequitable to find that when a contract 
has not been entered into by authorised persons or is found not 
to be enforceable for want of certain formalities the advantage 
gained by a party should not, when it was not intended to be 
gratuitous be restored or compensated................ e eee 


The relief which a person asks for under section 65 has not 
been forbidden by any law and it cannot be legitimately argued 
that in trying to secure such relief he is attempting to do indirectly 
what he had been forbidden by law to do directly." He also 
came to the conclusion that section 7o als» applied to the facts of 
the case and there was nothing unlawfui in permitting the defen- 
dant to remove the rubbish or night-soil. 


, In Zedu Coachman v. Hiralal Bose (1) a suit was filed to 
enforce a contract for return of money paid to a Nazir to secure 
an appointment as a District. Court peon for the plaintiffs son. 
The suit was held not to be maintainable, the agreement being- 
void ad initio, jts object being opposed to public policy. On 
,bebalf of the plaintiff section 65 was relied on. It was held that 
the words of the section could only be applied in such.cases as 
that of an agreement which is subsequently found to be void on 
account of some latent object or of circumstanees unknown at 
the date of the agreement or of a contract which is afterwards 
made void by circumstances which supervened- and it did not 
apply toan agreement which was void on the face of it or was 
void u$ initio, It is to be observed in this case that the contract 
was illegal and no Court could give any assistance to a party 
to recover money paid under a contract which was void on account 
‘of illegality and where the parties were in parf delicto. It is also 
to be observed that it has now been held in the case of Harnath 
Kuar y. Indar Bahadur (a) that section 65 applies to contract which 
is void from its very inception. In Nathu Khan v. Sewak Koeri (3) 


(1) (1915) I. L, R. 43 Calc. 115. 
(2)(1922) L. R. $0 I. A, 69 3 27 C.W, N. 949. ; ! 
(4) (1911) 15 C. W. N. 408. 
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the plaintiff sold the property in suit to defendant No. a by 
a conveyance in consideration of services rendered or to be 
rendered by the defendant in inducing his employer to sell certain 
villages to the plaintiff, that is to say, the defendant was employed 
in order to commit fraud on his employer and this fact was known 
to the parties at the tims when the agreement was made. It was 
held that section 65 did not apply were the object of the agree- 
ment was illegal to the knowledge of both the parties at the time 
it was made. The illega! purpose had been carried out and relief - 
was not granted by the Court because both the parties were in 
pari delicto, In Radhakrishna Das v. Municipal Board of Benares 
(1), the plaintiff brought a suit against the Municipal Board of 
Benares to recover a sum of money as the price of stone ballast 
supplied and for damages for breach of contract. The contract 
was not executed in the particular form which was prescribed by 
section 40 of a Act, No. 15 of 1883 and section 47 of Local Act 
No. r of rgoo. It was held that the co itract was not enforceable 
even though there was an executed consideration. It was also 
held that section 65 did not apply because that section applies 
to cases in which an agreement is void by reason of mistake or 
impossibility or in consequence of the want of legal consideration. 
This view unduly restricts the scope of section 65 of the Indian 
Contract Act. The Privy Council has applied the section to cases 


“where the contract has been discovered to be void because one of 


the parties to the contract wis in competent te contract except 
with the permission of the Collector in case of Babu Rajiv. Habu 
Mansoor (2) and whare the subj:sct-muter of th» conteact was 
incapable of being bound by the contract in the case of Harnath 
Kuar v. Indar Bahadur (3). 


A reference was made to the judgment of Azarwalla, J. as he 
then was, in Dhanna Munda v. Musst. Kosila Banian (4). In 
this case a ryot made a transfer of part of his holding in contra- , 
vention of a certain notification under section 46 (6) of the 
Chotonagpur Tenancy Act. It was held that the plaintiff was not 
estopped from challanging the transfer as being void. An alter- 
native.claim was made on the basis of section 65 of the Indian 
Contract Act. It was held that, both the parties knew that the 


(1) (1905) I, L. R. 27 All, 592. 

(a) (1942) L. R. 70 I. À. 1. f 

(3) (1922) L, R. 50 I. A. 69; 27 C. W. N. 949. 
(4) [1941] A, I. R. Pat. 510. 
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object of the agreement was illegal and that it was governed by ivi. 


cases, Zedu Coachman v. Hiralal Bose (1) and Natku Khan v. 1949. 
Sewak Koeri (2). It was also held that as the contract was contrary Ram Nagina Singh 
to ‘statutory law which the parties must be presumed to have 


Governor-General 
. known when they had entered into the contract the section cannot in Council, 
be held to apply. It was assumed that whenever a contract was Sinka, J. 


entered into which is contrary to the provision of a statute 
section 65 ‘cannot apply. I agree that if both the parties were 
aware at the time of the contract that the contract was in contra- 
vention of the terms of the statute the agreement would be dis- 
covered to be void at the time of the agreement and any benefit 
received thereunder could not be refundable, but there may be 
cases where there are circumstances which go to show that the 
transaction was perfectly open, Jona fide and honest and that the 
parties had misapprehension as to the provisions of law which 
make it void. In those circumstances the agreement can be dis- 
covered to be void at a time later than the time at which the 
agreement is entered into. In the case of Sri Villiputtur, Municipal 
Councillor v. K. G- A. Nadar (3), there was a contract which 
contravened the provision of sections 44 and 45 of the District 
Municipalities Act, which was held to be void. The question then 
. arose whether the: Municipality was liable under section 65 of 
the Contract Act to pay quamtum meruit for the profit that the 
Municipality bad got under the. contract. It was held that 
section 65 did not apply and the plaintiff was not entitled to :any- 
thing on the basis of guantum meruit. In Akshoy Kumar 
Banerjee v. Municipal Commissioners of Tollygunj Municipality (4), 
a contract was entered into between the Municipality and a private 
individual which was not in writing ani not signed and sealed as 
required by section 103 (3) of the Bengal Municipal Act. The 
Municipality sued on the contract for recovery of money due. 
It was held that the contract was not binding either on the 
Municipality or on the other party although tke contract had been 
executed. It was further beld that section 65 of the Contract Act 
did apply to such a case and the party receiving advantage under 
such a contract was bound to make compensation to the latter 
on the principle of quantum meruit where the latter had suffered 
loss, although the requirements for non-compliance whereof the’ 
7 (1) (1915) I. L. R. 45 Cale. 115. 

(2) (1911) 15 C. W. N. 408 

(3) [1939] A. I. R. Mad 332. : E 

(4) (1942) 46 C. W. N. 393. 
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contract failed were statutory. Roxburgh, J. held that whatever 
might be said in the matter on the basis of the English authorities, 


-it was difficult to hold that “section 65 cannot apply merely 


because of an imperative provision in an Act which renders an 
agreement unenforceable and so void.” Roxburgh, J. dissented . 
from the case of Radhakrishna Das v. Municipal Board of Benares 
(1) and held that the claim was governed by the provisions of 
section 65 of the’ Contract Act end petitioner was liable to make 
compensation to the Municipality for any advantage he had receiv- 
ed under the agreement. ` 


It will be seen that judicial opinion in India has not been: 
uniform on the question whether section 65 should be applied 
where a agreement is entered into by parties which is discovered. 
to be void by reason of failure to comply with statutory require- 
ments. As Sir Lawrence Jenkins pointed out in Harnath Kuar's 
case (2) the question has tò be determined on the terms of the 
section itself and not by reference to English decision. If the facts: 
of the case can be brought within the scope of section 65 it should 
be held to apply. The section enurciates the principle of restitu- 
tion and should be liberally construed in order to do equity and 
justice between the parties. The intention of the section is to 
prevent a party to a void agreement to retain benefits received . 
under it. The agreement may be void on grounds of fact or on 
grounds of law. There is nothing in the section to restrict it 
to agreements which are void on grounds of fact, The only 
requirement is that the benefit must have been received under 
a void agreement before discovery that it was void. The next 
question is when the agreement is discovered to be void. The 
Privy Council has made it clear that there may be circumstances 
under which an agreement which is void is discovered to be so 
after the date of the agreement. The question is what are those 
circumstances: The ordinary presumption is it is true that the 
parties know the law and are presumed to know it but the presump- 
tion may be rebutted by the special circumstances in a case, if it 
is proved as a fect thet the parties were under a misapprehension 
as to their rights and did not knew in fact that the agreement 
which they had entered into was void by reason of a statutory 
provision of which they had no knowledge or appreciation. I 
think that inspite of the presumption of knowledge of law, other 


(1) (1905) I. L- R. 27 All. 592. . , 
(2) (1922) L. R. 50 I. A. 69; 27 C. W. N. 949. : _ 3 
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fücts can be taken into acccunt in considering the question whether 
Of not the parties in fact kiew the agreement to be void and 

appreciated it. On the facts of this case I am satisfied that neither 
the plaintiff nor the Chief Engineer knew the agreement to be 


foid and both the parties proceeded on the assumption that the’ 


agreement; was a valid agreement and the goods were supplied 
and received under a misapprehension as to the rights of the 
partieg under the agreement. 


‘Tam therefore of opinion that section 6s applies to the facis. of 
this case and that the plaintiff is entitled to recover compensation 
under that section, The next question is whether the plaintiff is 
entitled to recover the. price of the goods under section 7o of the 
Indian Contract Act. There are many authorities in India, which 
have held that section 70 applies to a case where gooc’s nave been 
aupplied under an agreement which is found to be void. It was 
argued that where there is an expressagreement there can be no 
implication of an agrec ment and section 7o only gives expression to 
legal fiction in English Law of an implied agreement where goods 
are Teceived without. there being any cohtract between the parties. 
I "think | section ;o has to be construed in the light of the worda 
‘employed in the section and that no fiction of English Law should 
. be invoked to restrict its operation. If it is found on a fair 
reading of the words of the section that the facts of this case come 
within its scope then the section should be applied. It has been 
held that section 7o cannot apply where goods are delivered under 
a contract to a minor. That is because the minor could not in 
Any circumstances enter into a contract but a statutory person who 
‘can enter into a ' contract provided it complies with certain 
formalities prescribed by the statute is in a different position. 
There is no inherent in capacity to enter into a contract, though 
the contract is void, the capacity or right not having been exercised 
in the, prescribed . manner. The following elements should exist 
‘before’ one can, invoke the aid of section 70 :— 


ROR The delivery must have been lawfully made. 

(5) The person who delivers: the goods must intend not to do 
80 gratuitously. 

: (c) The person who receives the goods must enjoy the -benefit 
thereof. Ne ; $ 

i, If these fveasignmnts are satisfied the persoa who- receives 
delivery of the goods is bound to make compensation. Where 
delivery is made under a contract which is void is the delivery 
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unlawful ? In order to be a lawful delivery it need not be delivery 
under a contract. If there was a contract it would not be necese 
sary to invoke the aid of section 7o. There is nothing in any 
law forbidding any person from delivering goods except in 
compliance with the terms of a contract. The fact that the goods 
were delivered under an agreement which did not satisfy the 
statutory requirements does not in my opinion make the delivery 
unlawful. There is no provision any where in the Government of 
India Act or any other law prohibiting delivery of goods to Govern- 
ment except under a Contract. The otber two elements can hardly 
be said not to exist in this case. It is further said that to so hold 
would be to render nugatory the salutary prcvision of the Govern- 
ment of India Act Ido not think so. There is nothing wrong 
in'the Governor-General in Council paying money in respect of 
goods of which they have enjoyed the benefit I do not think 
it was the intention of tbe Legislature that Government should 
be able to retain goods which they have accepted and of which 
they have enjoyed the benefit and not pay the price thereof. In 
order to ccmply with section 7o the plaintiff will have to prove that 
the Government has enjoyed the benefit. If there was a con- 
tract the plaintiff would be able to recover according to the terms. 
of the contract, If the contract is not in writing and not expressed 
and signed as prescribed in section 175 (3) spurious claims may be- 
made against Governor-General in Council agairst which they must 
be safe-guarded. Relief under section 7o however is granted on 
an entirely different footing. Under.that section the plaintiff has 
to prove delivery not intendirg to do so gratuitously and the 
benefit of .the delivery must be enjoyed by the Government. 
There is nothing in the section against which the Governor-General 


' in Council require any safe guard. 


I will now deal with the authorities bearing on the subject. 


“In Municipal Committee of Gujranwala v. Fasal- Dim (1) the 
Municipality of Gujranwalla, beld an auction to sell to the highest 
bidder a right to take for one year the sweepings of that town. 
The defendant. was the highest bidder and he paid the necessary 
advance and agreed to pay the balance in monthly instalments. 
The Municipal Committee instituted a suit to recover a sum of 
Rs. 5,175 being the unpaid balance of the amount for which the 
defendant. became the highest bidder. The defence to the suit 


(1) (1929) LL. R. 11 Lah, 121. 
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“was that there was no valid contract which could be enforced as 

there was no contract under the seal of the Municipality as required 
by section 47 of the Punjab Municipal Act. It was held that 
notwithstanding the provisions of section 47, the defendant had 
derived the benefit of the contract at the expense of the Committee 
he must pay for what lie has actually received and enjoyed, if 
there was a contract between the parties and the absence of the 
contract under the seal of the Corporation was no answer to the 
suit. In Secretary of State v. G. T. Sarin & Co. (1), the plaintiff 
entered into an agreement with the Officer Commanding a Depot 
whereby the former undertook to supply grain for the horses of 
* the Depot. The plaintiff was paid from time to time the price of 
giain so supplied. And after giving credit for the amount paid, 
the plaintiff claimed a decree for Rs. 7,669-4-5. Both the Secre- 
tary of State and the Officer Commanding the Depot were added 
as parties to the suit. It was not denied that the plaintiffs had 
in fact supplied the quantity of grain mentioned in the plaint. But 
it was pleaded that the Officer Commanding the Depot had no 
authority to enter into a binding contract on behalf of the Secretary 
of State. 

It was held that the provisions of section 3o(2) of the Governs 
ment of India Act, 1915, were mandatory and must be strictly 
complied with in order to constitute a valid contract. The act of 
the Officer Commanding the Depot in entering into the contract 
was ultra vires, and there was no valid contract between the 
parties. 

On behalf of the plaintiff reliance was placed on section 7o of 
the Indian Contract Act. On behalf of the Secretary of State 
it was contended that section 70 must be considered in the light of 
` certain principles of the Common Law, . 

Tek Chand, J. observed as follows :— 

“J do not think it necessary to examine the English Cases on 
the point as I am of opinion that section 7o of the Contract Act 
must be interpreted: according to its clear and implicit terms, and 
not in reference to the provisions of the English Law relating 


t 


to this matter. It is well-known that this section is much wider 


than the English Law and goes far beyond it.” 
See Damodara Mudaliar v. Secretary of State for India: (a) 
and Jarao Kumari v. Basanta Kumar Roy (3). 
` a) agag) LL. R- 11 Lah. 375. 
(2) (1895) I. L. R. 18 Mad. 88 (93). 
(8) (1905) I. L. R. 32 Calo. 374 (377). 
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This and many other provisions of the Contract Act are not 
founded on English Law, but, as has been pointed out .by Lord 
:inha while delivering a judgment of their Lordships of the Privy 
Council in Ramanandji v. Kalawati (1) in interpreting statutory 
provisions of the Indian Legislature: “The Court should examine 
—————— Á( an Indian Statute uninfluenced 
bj any S Gbhdl defatión derived on the English Law upon which -it 
may be founded.” Similarly, Lord Atkinson observed in Chunna 
- Mal v. Mool Chand (2) that “any of the section of Indian Contract 
Act ought not to be enlarged "by any implication of English 
Doctrines.” Numerous instances of the application of section Jo 
similar to this and the case before us will be found in the Indian , 
Reports. In Mathura Mohan Saha v. R. K. Saha and Chittagong 
District Board (3), a certain contract with the District Board of 
‘Chittagong was held to be invalid as not haying been made in 
“accordance .with the prescriptions of the Statute on such contracts, i 
But the Board was held liable to compensate the opposite party 


~ for the benefit derived under the invalid contract. 


The question is discussed at length by Mookerjee, J. at p 
e? seg, and the law is summed up by him in the following passage, 
wbich, in my opinion clearly disposes of the. ponteations of” the 
‘Learned Government Advocate :— : 


"Tt cannot bé disputed that where a Corporation receives money ` 
or property under an agreement which turns out to be sJ/ra vires 
or illegal it is not entitled to retain the money. The obligation 
to do justice rests upon all persons, natural and artificial ; if one 

obtains money or the property of others without authority, the’ law, 
independently of express contract, will compel restitution or 
compensation: askin v. Æmigh (4). This is-good sense’ and 
based on sound principle. The relief is granted, not upon tHe 
illegal contract, nor according to its terms, but on an implied 
«contract of the Corporation to return, or failing to do that, to make 
compensation for property or money, which it has no right’ to 
retain ; to maintain such an action is not to affirm, but to disaffirm 
the illegal contract." Ce.tral Transport Co. v. Pullman Pala ĉe Car- 
Co. (5). As Baggallay, L- J. said in CA «Veo v. Brunswick Building 


(1) (1928) I. L, R. 7 Pat. aar. : : 2 ND 
(2) (1928) I. L. R. 9 Lah 510 (518). o e : N tux 
(3) (1915) I. L. R. 43 Calc. 790. x Na T - 
(4) (1910) 218 U. S. 27. oe TT i ; Í 

(5) (1890) 139 U. S. 24. 
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Society (1) if the company-has received the benefit of the payment, 
if. for instance, that amount has found its way to the credit of its 
banking account, the plaintiff might have been enabled to establish 
a claim against the company to the extent of the benefit derived 
by it from the transaction : Lawford v.. Billericay Rural Council ' 
(a) and: Douglass v. Rhyl Urban District Council (3). In the case 
before us, the plaintiff is clearly entitled to a return of Rs. 957-11-1 
together with interest thereon from the date of deposit to the 
date of realisation.” ze 

Reference may also be made to the recent case of Mohamad 
Ebrahim Molla v. Commissioners for the Port of Chittagong (4) 
where, also while holding the contract sued upon to be invalid and 
unenforceable, the learned Judges passed a,decree in favour of 
the plaintiffs for the services rendered by them to the defendant, 
and assessed the compensation on the principles of guantum meruit, 
See also.the remarks of Jenkins, C. J. in Suchand Ghosal s. 
Balaram Mardana (s) and Damodara Mudaliar. v. Secretary of 
State for. India (6) where under converse circumstances the Secre- 
tary of. State recovered from a private individual spapeoiayen 
under section 7o. 

In Municipal Committee, Lahore v. Miran Bakhsh 0) a suit was 
` filed by the Municipality for, recovery ‘of unpaid portion of rent 
on the basis of an alleged lease of property belonging to the 
Municipality, but, there was. no formal. -dgcument in writing as 
. Xequired. by section 47 of the Punjab Municipal. Act. The suit 
was defended infer a/ía on, the ground that there was no valid 
eontract between the parties which could be enforced. It was 
held that inasmuch as the contract had not been reduced, to writing 
and signed as' required by that section, the contract was invalid. 
It was, however, contended on behalf of the Municipality that the 
defendant, having derived benefit from the contract was bound 
to, make compensation. It was held that the defendant having 
entered into possession on the basis of the contract. and having 
derived benefit therefrom was liable to compensate for- the loss 
caused to the Committee by the continuance of the defendants 
in possession of the premises for the period i in suit. 


: 9 

(1) (1881) 6 Q. B. D. 666. E Eos sog 200 

, (a) [1903] 1 K. B. 772 (786). WA A T. 
-- GQ:3]2 Ch.4o7.. fes T 

`” (49) (1926) L L. R. 54 Calo. 189. "m 


(8) (1910) I. L. R. 58 Calc: t. : i 
(6) (1894) I, LI R. 16 Mad. 88. ! un eae oic AUN Feces 
(7) (1932) 1 L. R. 13 Lah, $61. DECRETI X Ok 
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In Pallonjee Kduljes & Sons v. The Lonavla City Municipality 
(i) the Municipality entered into a contract in writing with the 
plaintiff for constructing a new vagetable market. While the build- 
ing was under construction, the President of the Municipality gave 


- directions to construct other buildings. The plaintiff sued to 


recover the costs of the latter buildings on the Municipality 
taking possession of the same. The Municipality contended that 
as the provisions of sections 48 and 49 of the Bombay Municipal 
Boroughs Act, 1925, had not been complied with, the Manica 
was not bound by the contract and was not liable. 

It was held that the contract wag in contravention of the 
provisions of sections 48 and 49 of the Bombay Municipal Boroughs 
Act, 1925, and was not enforceable. The question then arose 
whether the plaintiff was entitled to compensation under section 70 
of the Indian Contract Act. It’ was contended that section 70 
did not apply as the act done by the plaintiffs would not be 
considered a lawful act, it having been done’ in contravention of 


‘sections 48 and-49 of the said Act and those sections must over 


tide the provisions of section 70 of the Indian Contract “Act. The 
Court held that section 70 applied to the facts of the case and 
the defendant was liable. 

Tyabjee, J. observed as follows : 

“The applicability of section 7o “of the Indian Contract Act 
cannot be excluded by the fact that there is no enforceable contrat 
or to use the language of the Municipal Boroughs Act that there is -. 
not any contract binding on the Municipality by reason of the 
requirements of sections 48 and 49 having been disregarded. 
Section 7o does not depend upon the existenge of a contract 
binding on the parties. It provides for liabilities other than: 
contractual. There bave been many cases on section jo in the 
Indían High Courts, büt, we are particularly concerned with those 
that refer to the apparent conflict between such & provision ds is 
tontained in sections 48 and 49 of the Bombay Municipal Boroughs 
Act, and the Indian Contract Act, section 7o. There need not 
necessarily be any conflict, There may be cases where there is no 
contract and section 7o may be given effect to, apart from the i 
provisions of sections 48 and 49 of the Bombay Municipal 
Boroughs Act. The English cases are distinguishable, since there 
is in India a statutory provision creating a liability arising not out 
of contract but out of relations resembling those created by the 
contract. The relation under section 70 is created by.the fact 


(1) (19371 |. L. R. Bom. 782. 
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that one person lawfully does something for another or delivers 
anything to him and by the fact thatthe other person enjoys the 
benefit thereof ; and when this relation arises, the liability to make 
compensation or to restore the thing delivered arises as a ‘statutory 
liability not arising out of contract. “Mr. Justice Tyabji differed 
from the observation of Straight, J., in Chedi Lal v. Bhagawandas 
(1) to the effect that the Legislature in using the word “lawful” 
had in contemplation cases in which a person held such a relation 
to another as either directly to’ create or by implication reasonably 
to justify an inference that by some act done for another person 
the parly doing the act was entitled to look for aa for 
it to the person for whom it was done.” 

In Zulaing v. Yamathin District Council (a) a party cleared a 
jungle on the orders of the Chairman of the defendant Council 
_ and filled up the low-lying lands belonging to the, Council. He 
sued the Council for payment as on a contract. The contract 
was invalid because it was in contravention ofa rule made under 
section 79 of the Burma Rural Self Government Act. It was 
held that although the plaintiff could not sue on his contract, he 
was entitled to payment under section 70 of the Contract Act for 
the work done, the benefits of which had been accepted by the 
Council. 

Brown, J., observed as follows :— 


“The wording of this section is, on the face of it, quite wide 


enough to cover the circumstarces of the present case and none 
of the cases that have been cited before me are authority for the 
view that the section cannot be applied. As pointed out in the 
case-of the Secretary of State v. G. T. Sarin & Co. (3) whatever 
the Jaw may be in England, the parties to this case are bound by 
section 70 of the Contract Act, which must be interpreted in 
accordance with its clear and explicit terms. The terms of this 
section appear to be sufficiently clear and explicit, and tbe balance 
of suthority to be in favour of the view that-its provisions may be 
applied when one of the persons concerned is Corporatjon or other 
public body”. MEE 

It seems to me that the preponderence of authority is in favour 
of the view that if the facts of a case can be fairly brought with- 
in the terms of section 7o of the Indian Contract Act and the 
conditions expressly laid down therein are satisfied, the section 


(1) (1888) I. L. R. 11 All. 234. 
(2) (1932) I. L. R. 10 Rang. 522. © 
(3) (1929) I. L. R. 11 Lah. 375. 
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Civi. should'be given effect to and applied irrespective of the fact that 
19497 there was in fact no contract between ‘the parties., It is true - that 
Nore! P. A . S 
Ratt Nagiha Singh. the Section may not be applicable where a contract could not 
v. haye been entered into -under any circumstances. The -provisions 

Goverfion General ] 


in Coxcil. ^ Ob.section 7o, therefore, cannot be applied to a case where: a 
minor is:concerned. “But the case of an artificial person «.g. à 
statutory person or body's different'from the case of a minor: 
The artificial person has the, capacity to enter into a contract 
though it must exercise its capacity or powers, in the particular 
mode prescribed by the statute. There -has been a large number 
of cases in India where the provisions of-the section have -been 
applied to cases where a statutory body has entered into a con: 
tract which is inyalid by reason of non-compliance. with ‘the 
statutory requirements, and'there is no reason, therefore why the 
provisions of section 70 should -not be applied to the case of ‘the 
defendant, . which isa statutory body capable of entering -into.a 
contract which is found to be. not binding by reason of non- 
compliance with the statutory requirements. 

_ I, therefore, hold that section 7o,should be applied to ET TM 
of this case and the defendant should be made liable to pay 
compensation for benefits received by accepting the delivery of 
the goods, and : s 

I, therefore, answer these issues as follows :— 

Isf Issue > There was a contract between the parties but.is void 
by reason of non-compliance with the provisions ef section 175(3) 
of the Government of India Act of 1935. 

. and Issue; The plaintiff supplied goods to the Defendant, 
. .(a) The goods were supplied: pursuant to contract between. the 
parties but the contract is void-and uneznforceable, l 
. (b) The contract is not SPE on the defendante 
D grd Issue: No. - ER - 
. (a) No.. * ] 2 
i - .*(b) No. > A * E 
ts ah Issues Yes. i TES 
5th Issue + The plaintiff is entitled to a decree for Rs. didus. 
There wil be a decree, therefore for Rs. r80r1/3/3 with 
interest at 6% from rat September, 1944, to'the date of the filing of 
the suit. ~ 
“Interest on judgment at 6%. The defendant will pay the 
costs certified for two Counsel. 
Mr. P. C. Basu; Solicitor.for the Planti. : on 
Mr. S. N. Mondal: Solicitor for the. Defendant., "i 


A. N. R. Suit decreed, 


Sinka, Jt 
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' Before Mr. Justice S. I. Banerjee. 
KUMAR RUPENDRA DEB RAIKUT 


9. 


ASHRUMATI-DEBI AND OTHERS. 


à Nu 

Letters Patent, clause 13—High Court's power to transfer, very wide—Disere- 
tion to be carefully and judicially used—‘In the interests of justice’, 
meaning of—Fair trial in the other Court, a material. consideration— 
Effect in the mind of the Party, not in the mind of the Judge—General 
rule, evidence must not be skut out—Procedure of the Couri—Conflict 


between law of procedure and substantial rights—Procedure to be 
ignored, 


Clause 13 of the Letters Patent empowers the High Court to transfer a 
suit whenever it thinks proper so to do in the interests of justice. As the 
discretion is very wide, it is necessary that it should be carefully and judi- 
cially used, ks 


A transfer should not be granted merely on the ground tbat the case 
involves difficult questions of'law and fact, 


The expression, ‘‘in the interests of justice" means to promote or 
advance the cause of justice. Justice is a principle whereby each man’s 
worth is appraised. The subject of a civilised country is entitled as a matter 
of right to get it freely without sale, fully without any denial and speedily 
without delay. The Court only.appraises it. In doing so the Court must act 

' and appear tomct without partiality and without prejudice. — ' 


Before disposing of an application for transfer under clause 13 of the 
Letters Patent the Court is to determine whether the applicant who applies 
^" for the transfer feels that he is not likely to have fair trial In thé other Court, 
In considering this point, the Court will have to go into the question, what 


is the effect likely to be produced In the mind of the Party and not in the 
mind of the Judge. 


If the Court ori a consideration of all these facts come to the conclusion 
that the applicant feels that he is not likely to have a fair trial in the 
Court from which he seeks the transfer it is the duty of the Court to make 
- the order. 


The general ruleis that opportunity should always be glven to the 
partles to give evidence, if the justice of the case requires it; However 
negligent or careless may have been the first omission and however late the 


proposed evidence, it snould be allowed, if that can be done without injustice 
to the other side. 


*Extra Ordinary Jurisdiction. Application, dated 30th April, 1948 under 
section 13 of the Letters Patent for transfer of a suit. 
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The procedure of the Court isto aid the administration of justice and 
not to hamper it. Where there is a conflict between the law of procedure 
and the substantial rights of the parties, it is the duty of the Court to ignore 
the procedure.” 


Cases followed ;— 


Mohur Singh v. Gaureeba (1); In the-matter of Thakoor Kapilnauth Sakai 
Deo v. Gosernment (2). ! 


Cases referred to :— 


Mokrund Deb Raikut v. Bissessuree (3); Fanindra Deb Raikut v. 
Rajeswar Dass (4); Harendra Lall Roy v. Sarbamangala Dabee (5); 
Sudhirendra Nath Mitter v. Arunendra Nath Mitter /6) 5 Gilbert v, Comedy 
Opera Co. (7). - 


Application for transfer by the Plaintiff under clause r3 of the 
Letterg Patent. 


The material facts will appear from the judgment.. 


^ 


Mr. A. C. Bose for the Applicant. 
Mr. K. P. Khaitan, the Advocate-General for the Defendant 


The judgment of the Court was as follows : 


S. N. Banerjee, J. :—This is an application under clause 13 
of the Letters Patent for transfer of a suit- pending in the 


‘Subordinate Judge’s Court at Jalpaiguri to this Court to, be 


tried and determined in its Extraordinary Original Civil 
Jurisdiction. ; 

"The suit has been filed to recover a large. -estate, called 
Baikunthpur, situated in the District of Jalpaiguri, -being-one of 
the largest estates in that District and concerns a family which is of 
importance not only in that District but also in the Province of 
Bengal. - " . 

This family, originally Koch, apostatised to Hinduism, and 
although affected to ‘be Hindus, it has retained and is governed 
by family customs which, as regards some matters, are at variance 


(1) (1870) 15 W. R. (P. C.)8. 
(3) (1872) 10 B. L. R. 168. - 
(3) (1853) 9 S. D. A. Rep. 159. 
(4) (1884-5) L. R. 1a I. A. 72. 

(5) (1896) L L. R, 24 Calc. 183. 
(6) (1948) 53 C. W. N. 261. 

(7) (1880) 16 Ch. D. 594. 


Vot. 84.) bee gue 


with Hindu Law. It appears that the law of primogeniture governs 
succession to the estate ; females are excluded from inheritance. 
The successive holders of the estate are called Raikuts. [ Mokrund 
Debli Ratkut v. Bissessuree (1) and Fanindra Deb Raikut v. Raje- 
swar Dass(a). ^ —-— 


The last holder of the title and of the estate was Prasanna Deb 
Raikut (hereinafter called "the Raikuv"), who died in December, 
1946, leaving a widow Rani Ashrumati (Defendant No. 1), and-a 


daughter by her Srimati Prativa, who bas been married to- a- 
gentleman ot the name of Dr. S. K. Bose, who, as the name _ 


suggests, is a caste Hindu. The Raikut had no son by the 
Rani. . 

The plaintiff in this suit claims to be the eldest son of the 
Raikut by a lady of the name of Srimati Renchi Debi, a Lepcha 
by birth, coming not from a very well-to-do family in the District 


of Darjeeling. It is alleged that she was married to the Raikut . 


according to the Gandharva form of marriage. This form of 
márriage rests upon agreement and “springs from xn 
love. f 


~ There is no doubt that the Raikut for many years nied with 
this lady Sm. Renchi Debi as man and wife, and had three sons 
by her, the plaintiff and defendants Nos. 5 and 6. 


Immediately on the death of the Raikut, Rani Ashrumati pur-. 
ported to perform what is called the accession ceremony (formal . 


installation to the Guddi) ; that is to say, she purported to become 
the holder of the estate and possibly of the title, though it is 
said that females in the family do not inherit the estate. This 


ceremony was approved by the leading meh of the District, who - 


in token of their approval signed a document. Among them were 


some -of the leading lawyers of the District and two gentle- d 
men. who sometimes served in the Ministry of-the Province of ` 


Bengal. 

“Following the accéssiori ceremony, defendant Nó. 1 took and 
has been in possession of the major part of the estate, if 
not. of the. whole of it. Naturally, therefore, the officers of 
the estate, both old and new, are under the control of Rani 
Ashrumati. 


(x) (1853) 9 'S. D. A. Rep. 159. 
ta) (1884-5) L. Re 1a LA, 72. - 


818 < 


Kumar Rupendra 
Deb Rajkut - 


v. H 
Ashrumati Debi, ' 
Banerjée, F 


Cir. 
1949», 
Kumar dug 

Deb, Rai; » 


Ashramati Dobi, - 


Poner Y 


THE CALCUTTA LAW JOURNAL; [Vorn 84. . 


The plaintiff, who isa minor, has filed the suit'by his next 
friend, his mother, inter alia for a declaration that he is entitled | 
to the title of Raikut and recover the estate. 


The defendants in the suit are Rani Ashrumati (defendant 
No. 1), three distant relations of the Raikut (defendants Nos. 3 
to 4) and the other two minor sons of Sm. Renchi Debi 
(defendants Nos. 5 and 6). 


The plaintiff alleges that his mother was lawfully married to 
Raikut and he is his eldest legitimate son of the Raikut, and as such 
is entitled to the title and to the estate. 


Defendant No. 1 filed her written statement on January 19, . 
1948, wherein she denied that there was any marriage between 
the Raikut and. Sm, Renchi Debi. According to ber, Sm: Renchi 
Debi was only a mistress of the Raikut, and, therefore, the 
plaintiff is not the legitimate son of the Raikut, and as such he is 
not entitled to succeed to the estate or to the title. 


Defendants Nos. a to 4 have also filed their written statements. 
They deny the marriage ofthe plaintiffs mother with the Raikut 
and the legitimacy of the plaintiff. They assert their own xd 
tive claims to the title and to the estate. 


Defendants Nos. 5 and 6, brothers of the plaintiff, have not yet. 
filed their written statement, but their case appears from the peti- 
tion and the affidavit, which they filed in the application for the 
appointment of a Receiver, which the plaintiff made soon after 
the filing of the suit. i 


The application for transfer was made on April 30, 1948. But 
I do not know the reasons why it was not heard so long. 


Mr. S. C. Bose on behalf of the applicant has taken three 
grounds in support of the application: (r) that the case involves 
difficult questions of law and fact and should be tried by the High - 
Court ; (2) that the balance of convenience is in favour of the l 
trial of the suit in this court ; (3) that the plaintiff will not get.a 
fair trial in the Court at Jalpaiguri. 


As tothe ground No. (1), there ts no doubt that there are 
difficult questions of law and fact. Without specifying the issues, 
I may indicate that the following questions will have to be tried : 
(a) To’what extent has this family assimilated Hindu customs 
and habit ; (b) whether marriage according to Gandharya form 


2 
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is valid in this family ; (c) whether there could bea marriage 
between a Lepcha female and a Koch male ; (d) whéther in fact 
there was a marriage between the Raikut and Sm. Renchi Debi ; 
and (e) how far, if at all, bas the family discontinued any custom 
it once adopted ? 


These are no doubt difficult questions of law and fact. But 
on this ground Iam not disposed to make any order. I have 
not come across in the reported cases any decision granting a 
transfer merely on this ground. Many important cases. decided 
by learned Subordinate Judges have gone up to the Privy Council 


where their judgments were upheld and have become leading," 


cases. 
, 


If I may say so with respect, Subordinate Judges have tried . 


with great ability and fairness cases of the type under considera- 
tion. Indeed Fanindra Deb Raikut’s case was decided by a 
District Judge, whose judgment, though reversed by the High 
Court, was held to be right by the Privy Council. 


Ground No. (a): This ground has been sub-divided by Mr. 
Bose under the following heads: (i) Convenience of parties ; 
(ii), Convenience of witnesses; (iii) Convenience of Counsel ; 


(iv) Convenience as to production of documents ; (v) Length of. 


the hearing ; (vi) Costs. 
I now proceed to consider the different heads. 


(i) Convenience of parties: None of the parties, except 
Defendant No.1, has any house or establishment in Calcutta 
or in its suburbs. Ifthe trial takes place in Calcutta they would 
have to live here fora longtime. On the-other hand, they have 
houses to live in Jalpaiguri or in neighbouring places; they have 
got their establishments there.. In these days of difficult accommo- 
dation and food rationing, I think the balance of convenience on 
this head is in favour of trial in the Jalpaiguri Court. 


(ii) Convenience of witnesses: On the same grounds, I 
hold this pointin favour of the Jalpaiguri Court. Commission 
to examine witnesses does not make any difference. "There are 
some witnesses who live in or near about Jalpaiguri; there are 
others who live in or near about Calcutta. ` 


(iii) Convenience of Counsel: This is perhaps a matter 
which the Court need not take into consideration. If the parties 
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desire to have the luxury of taking Counsel from outside Jalpaiguri; 
they would have to find suitable accommodation for Counsel. 


(iv) Convenience as to production of documents: Mr. Bose 
said that it would facilitate the production of documents if the 
trial takes place in this Court, [have not suffcient materials 
before me to enable me to say any thing definitely on this point. 
If the documents are-fairly large in number and are in Government 
offices or in Courts near about Calcutta, probably there would be 
some convenience as regards their production in this Court. But if 
thé balance of convenience on this head is so trivial as not to: 
deserve any consideration.. i 


(v) Length of hearing: On this head I think the balance is - 
in favour of the High Court. The trial in this Court would be 
more speedy. I do not mean any disrespect to the learned Judges 
who preside over the Mofussil Courts. Butin the Original Side 
of our Court there isa better machinery for speedy trial e. g. 
one Bet of lawyers devote themselves entirely to the preparation 
of the papers and evidence for the trial; another set devote 
themselves entirely to the preparation of the case and the argu- 
ment tp be placed before the Court in a concise manner; 
stenographers are employed to take down the deposition of wit- 
nesses ; Counsel in important cases often agree to documents that 
are exhibited ; and there aré various other things which ‘help to 
shorten the duration of the trial in this Court. So-*on' this head 
the balance of convenience is in favour of the High Court, 


(vi) Costs: I quote an observation made by Ameer Ali, Js 


in 1885 in Harendra v. Sarbamangala (1) "I am surprised at -` 


the-statement that the expenses here will be greater tham in the 


Mofussil. This is obviously contrary to'the ordinary experience." . : 


This observation was made by that learned and experienced Judge “` 
in connection with an application for transfer of a suit under 
clause 13 of the Letters Patent. In my judgment in a similar 
application SudAirendra v. Arunendra (2), I said, refering to this 
observation of Ameer Ali, J,, “Whether that observation applies . 
in all cases is a matter of opinion. But I have no doubt that 
the observation does apply to a case of the type under considera- 
tion." I adhere to the observation I*then made. In an important 
case like this I do not think that the costes in the Jalpaiguri Court 


(1) (1896) I. L. R. 24 Cak. 183. 
(a) (t948) 53 C. W. N. 251. 
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. Will be less than in the High Court. Many eminent Counsel 
-have already been freely consulted in this case by the principal 


parties. The plaint in this case was drawn by an eminent and 


, expensive Counsel of this‘Court. The main written statement was 
.drawn and/or settled in joint consultation by equally eminent 


- Counsel of this Court and of the Patna High Court. If this case 


~ z 


is heard. at Jalpaiguri I have no doubt- (I say from my own 
experience) that some of the expensive Counsel of this Court or 
of other High Courts would be taken to Jalpaiguri to argue 
the case, or would bé freely consulted now and then in the 
course of the hearing of the case. On this ground, therefore, 
I think there is nothing much to choose between the two 


Courts. 


' On the whole, however, I think that the balance of convenience 
is in favour of the trial at Jalpaiguri. 


But even if I have thought that the balance of convenience was 
in favour of the trial in this Court, I would not be disposed to 
transfer the suit. The plaintiff had the choice of forum. In this 
case he chose the forum at Jalpaiguri though he could institute 
the suit in any of the Courts within the jurisdiction of which the 


estate, which is a big one is situate. I presume that the plaintiff 


chose the Jalpaiguri Court as he thought it was a convenient forum. 
The defendants have taken part in the proceedings already insti- 
tuted in the Jalpaiguri Court. 


‘This ground of Mr. Bose, therefore, has not commended 
to me and I am not disposed to transfef the suit on this 
ground. à 


Ground No. 3: Mr. Bose contended that the learned Judge 
at Jalpaiguri betrayed a very great want of discretion and unusual 
sharpness of procedure and harshness towards the plaintiff which 
made it impossible that he would be able to deal with the case 
on the merits with impartiality or freedom from prejudice. Counsel 


' based his contention on three orders made by the learned Judge ; 


one made on February 27, and two on April 17, 1948. He 
refers me to the case of Zhakoor Kapilnauth Sahat Deo v. The 
Government. 


In that case A filed a suit in forma pauperis through his mother 
and guardian for the recovery of an estate. Qn September a, 


(1) (1872) 10 B. L. R. 168. | 
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“the suit was postponed to September 23, and the plaintiff knew 
perfectly well that that date had been fixed either for settlement of 
issues or for the final disposal of the suit. On that date thé defen- 
dant’s pleader appeard in Court and filed a written statement. . 
The case, however, was called on for. hearing and: was dismissed 
for default, as no one'appeàáred for the plaintiff and the plaintiff 
was ordered to pay the defendant's costs and Rs. 1,680 for the 
stámp fee to Government (which he would in the first instance 
have had to pay if he had not been allowed to sue as a pauper). 
On the next day the plaintiff's agent presented a petition praying 
that the suit might be restored and heard, explaining the circum- 
stances under which he had been unable to appear in Court on 
the 23rd. This petition was presented in open Court, and the 
Government was present at that time ; but the Judge declined 
to go into the matter on that occasion, and adjourned the con- 
sideration of it until November s. Notwithstanding this, the 
Judge on September 25, of his own motion and not on any appli- 
cation made to him by the Government, sent a rubakari to the 
Collector informing him that Rs. 1 „650 were due to the Govern- 

“ment' by the plaintiff for stamps, under the decree of the'a3rd 
September and were to be realised from him. 


On September 30, the plaintif presented a Petition to the Court 
asking that execution in respect of these Rs, 1,650 might be stayed 
pending the application for rehearing, which had been: adjourned 
to November 5. The application was refused on the ground that 
tbe Court had ro jurisdiction to grant a stay although as a matter 
of fact and law, he had the jurisdiction. 


On November 5, the plaintiffs application for m was 
heard and. it was ordered that, on the plaintiff's paying the defen- 
'. dant’s costs, the judgment by default passed on September a3, 
‘should be'set aside and December 5 was fixed for determining 
the issues. On these facts, Macpherson, J., observed :— 


“Although, I think that there was no absolute illegality in pass- 
-ing judgment by default against the plaintiff.on that day, it does 
seem to me that there was a very- great want of discretion and' most 
unusual sharpness of procedure and harshness towards the plaintiff 
“in the course adopted. l 


If there had been’ no other i reason for a little forbearance, the 
"knowledge that up to within a day or two previously, the plaintiff 
was actively prosecuting his suit, ought to have made the Court 


VoL, 84.] " . HIGH COURT. 


hesitate ‘before dismissing it Outright in such a fashion. It was 
«wholly unnecessary moreover, to punish the plaintiffs default with 
such condign punishment, inasmuch as, if the plaintiff had been 
present, nothing could properly have been done on that day 
beyond fixing a future date for the settlement ‘of i issues. The 
defendant’s written statement was not filed until the 23rd,.and it 
was. absolutely impossible for the plaintiff’s-pleaders. - If they had 
‘been the most skilled lawyers in India, to -have proceeded either 
with the hearing of the case, or with the settlement. of issues 
- Without having had an opportunity of reading and carefully con- 
sidering the written statement and the various questions raised 
_by it, The utmost that could have been done on the 23rd had all 
‘Parties been present, would have been to adjourn the case for 
settlement of issues, and the Court seeing the position of things, 
would only have acted reasonably and properly, and I may add, 
would only have acted, as Courts under such circumstances usually 
do act, in the absence of special or Tepeated negligence on the 


plaintiffs part, if it had pp adjourned the case, fixing a future 


day for the settlement of issues." 
Referring to the rubakari the learned Judge said : 


“Tt was an order for execution, and intended as such : that can- 
not be doubted. Now I must say that, when a plaintiff whose 
guit has been dismissed, comes in and applies for a rehearing, 
and the Court fixes a future day for hearing the application, 
instead of disposing of it at once, it doe& seem to me.a most 
‘extraordinary and improper proceeding that the Court should, 

of its‘own motion and without ever being called upon by any of 
the parties, take action and proceed to execute the decree against 
the plaintiff. And it is the more remarkable that such a step 
should have been taken in this particular case, when it is con- 


sidered that the plaintiff was suing in forma pauperis and that he - 


was a minor suing through his mother. and guardian.” . 


. There was a variety of other matters, to which. it is not neces- 
l sary to allude more particularly. The learned Judge concluded by 
saying : 

“Looking at the whole course of this case from the -beginning 

l up to. the present time, I think the plaintiff and his advisers may 

well feel considerably aggrieved, and think that the Judge is in a 

state of mind, with reference to this case, which makes it impossi- 

ble that he should be ‘able to deal with it on the merits with 
impartiality or freedom from prejudice.” - i 
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On these considerations, the learned Judge directed the suit 
to be transferred to this Court, for trial in the exercise of its 
extraordinary original civil jurisdiction. 


* Is the principle laid down in Thakoor Kafilnauth Sahai Deo v. 
The Government (1) applicable to this case ? 


In order to appreciate Mr. Bose's contention, it is necessary 
to state the facts and circumstances under which the learned 
Judge made three orders above referred to. 


As I have said, there was an application for the appointment of 
a Receiver. All the defendants, except the defendant No. 1, 
supported the application ; the defendant No. 1 filed her objection 
on February 2, 1948. The plaintiff was to file his. reply on 
February 23, but he filed the reply on February 24, explaining one 
day's delay. To the affidavit in reply the plaintiff annexed certain 
documents to show waste and misappropriation by defendant No. r 


to satisfy the Court that it was just and convenient that a Receiver 
should be appointed. i 


Immediately thereafter defendant No. -r made an application 
praying that “the new matters put in the reply should be expunged 
and the documents filed with it should be rejected ; alternatively, 


defendant No. 1 should be given a month’s time to deal with the 
new matters.” 


On February 27, the learned Judge made an order to the effect 
that ‘the plaintiff would not be allowed to canvass or rely on new 
charges, allegations or matters, if any, made in the reply filed by 
the plaintiff on February 24, 1948 unless they came within the 
meaning or ambit of reply to the averments made in the ‘affidavits 


filed previously on the defence side.” 


On March 3, 1948, by consent the hearing of. the application for 
Receiver was adjourned till April 26. 


On March 6, 1948, a Mr. Sourendra Kumar Bose, a pleader of 
the Jalpaiguri Court, was appointed guardian ad litem of defendants 
Nos. 5 and 6, who up to that time had not been represented. , 


On March 9, 1948, defendant No.1 applied that' the date of 
the hearing of the application for Receiver may be adjourned by 
a week. The Subordinate Judge ordered the petition to be put up _ 


on March 16, 1948, for orders. 


(1) (1872) 10 B. L. R. 168. 


Vor. 84.) ' — HIÓH COURT. `` 


: On March 16, 1948, on-the joiat . petition of the parties, the 

date of ‘hearing of the application for 'Receivsr was fixed on 
May 1o, 1948." 
"On March 17, 1948, the plaintif made a petition’ praying for 
grant of a month's time to defendant No. r to file, if she was so 
advised, ari affidavit in answer to the plaintiffs affidavit filed on 
February 24, 1948. Obviously the plaintiff wanted that the “new 
inatters” which he had put in his,reply should be taken into. 
consideration by the Court, giving to the defendant an opportunity 
to answer them. . This application was rejected by the Subordinate 
Judge on the ground that the matter was concluded by the order 
of February 27, 1948. EE" 


' Oa April 6, 1948, the plaintiff made another petition filing 
copies of certain letters and documents, which, according to the 
plaintiff and/or his legal advisers, prove that the plaintiff is the 
eldest legitimate son of the Raikut and that his mother had been 
treated by the friends of the Raikut and the members of the family 
and by High Government Officials, as the wife of the Raikut. 


On April 17, 1948, the learned Judge observed : 


“In my considered opinion the belated prayer richly deserves 
rejection for more than one ground. 


Further, ..........there should be a dead line to filing docu- 
ments and affidavits and such a matter. In view of the above 
grounds and also considering the fact that if the plaintiff is allowed 
to produce the documents in question at any time he likes, she 
other side is likely to be prejudiced, reject the petition of the 
plaintiff. 


* I have put the important words in italics, 


The gwardian-ad-lifem appointed as aforesaid had filed on 
behalf of the minor Defendants three petitions on April 8, 1948, 
and an affidavit on April 9, 1948. The learned Judge by one of 
the said orders made on April 17, removed him and in his place 
appointed Mr. Rukmini Kanta Bhowmic, a senior pleader of the 


Jalpaiguri Court, as the gwardian-ad-litem for the minors, observ- l 


ing, “the above step (removal of the guardi 1n-ad-/ifem) necessarily 
leads to the conclusion that all the petitions filed by Sri Sourendra 
Kumar Bose should’ be rejected and accordingly these have. been 
rejected.” In this connection, the learned Judge madea long 
order, the relevant portion of which is as follows — , 
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"Heard the guardian-ad-litem, in tKe petitions filed on April 
8, 1948, the guardian-adelitem stated that he had received instruc- 
tions from the natural guardian of the minors to take steps inthe - 
receiver matter and to file written statement, and so he^ required 
two days’ time to take steps in the receiver matter and two months’ 
time’ to file written statement. On oth April last before any 
orders on the petitions dated 8th April, 1948, were passed the 
Suardian-ad-litem filed the petition and the affidavit in the matter 
of the application for appointment of receiver, unconditionally 


- admitting the custom regarding succession as alleged by the plain- 


tif in the plaint and supporting the plaintiffs application- for 
appointment of Receiver. Tle affidavit of the guardian-ad-litem 
shows that in it the plaintiff's claim’ has been unconditionally 
admitted by the guardian-ad-litem. It does not appear to me to 
be any part of the duty of a guardian to come witha RUM 
merely admitting the plaintiffs claim against the minors.. eens 

In the circumstances the guardian-ad-litem boila” not “Have 
approached the natural guardian for instructions and acted under 
her advice. It was the clear duty of the guardian-ad-litem to make 
an independent enquiry about the matter involved and decide 
upon the line of action to be taken by him independently of any 
instructions of such natural guardian for the protection of the 
interests of the minors.............5.«For reasons already recorded, 
the guardian-ad-litem has shown his inability to safeguard the 
interests of the minor defendants in the present suit." , 


On the same day the learned Judge made another order 
which, though not referred to by any of the parties before me 
in the course of the hearing of his application, seems to be. impor- 
tant. The order is: “Plaintiff to put in talabana and other 


‘requisites for service of sunimons upon the newly appointed 


guardian-ad-lifem by 22, April 1948.” I shall show later in my 
judgment how this order is important in this application. 


These are the facts relating to the orders. 


I now proceed to, discuss how far, if at all, the order deserve 
the comments made by Mr. Bose on them. 


Order dated February, the 24th: I shall assume that the 
plaintiff sought to introduce new matters in the reply. The law 
on this point is stated thus in Phipson's Law of Evidence, 8th Ed, 
pp. 37-38: "Evidence in reply, whether oral or by affidavit, 
must, as a general rule, be- strictly confined to rebutting thé 


Vor. 84.] HIGH COURT. ` 


defendant's case and must not merely confirm that of the plaintiff. 
The Judge, however, has a discretion to admit further evidence, 
either for his own satisfaction or where the interests of the justice 
require i." One of the cases relied on. by the learned author 
for this statement of law is Gilbert v. Comedy Opera Co. (1). In 


that case there was an application by the defendant to take off, 


the affidavits filed by the plaintiff in reply, on the ground that- 
they were not confined to matters strictly in reply. “Bacon, V. C. 
said :—"'Not that the plaintiff shall,not file affidavits which are 
not confined to matters strictly in reply... ...... "e (but) the Court 
shall give leave to the defendant to answer them ..............D am 
bound not to exclude proper evidence, and the Court has power, 


. 98 I hope, it always will have power, to give liberty to. the 


* 


defendant to file new affidavits, having full control in the matter. K 
The reason why I have set out the observations of. that experi- 
enced Vice-Chancellor is that, though the affidavit in reply should. 
be strictly confined to matters strictly in reply, the Court has a 
discretion in the. matter and is bound not to exclude proper 
evidence. Discretion means liberty of suiting one’s action to 
circumstances, m The Court suits, and must always suit, its, action 
to the circumstances, acting within the proper limits of law. In 
this case, strictly speaking, the Judge was right. But did he exer- 
Cise:his discretion properly ? 


l 


On February a, the ápplicition for the aident: of Receiver 


was fixed for hearing on March r5, 1948. No guardian had been 
assigned to the minor defendants till March 6, 1948.. This was. 
presumably known to the learned Judge and all persons co ncerned. 
Before a guardian was-appointed for the minors and an opportunity , 
given to him to present their case, the application could not be 
heard. It might be fairly taken, therefore, that on February 24, 


it was well known that the application- for Receiver could not - 


possibly be heard some time. . 


The defendant No. s herself did not object to the new matters 
going in, provided a month's time was givea to her for dealing 
with the new matters. In these circumstance, I cannot ‘conceive 


what prejudice any party would have suffered, if the learned) Judge’ 
had allowed the new matters to go in and given. leave to defen-. 
dant .No. 1 to file an additional affidavit dealing with the new. 


matters. 


(1) (1880) 16 Ch. D. 594. 
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- After all the procedure-of the Court is to aid the administration 
of justice and not to hamperit. The law of procedure must be 
followed as it represents experience of ages and helps the adminis- 
tration of justice. ` But I apprehend where in the peculiar circum- 
stances of a case, there isa conflict between the law of procedure 
and the substantial rights of the parties,-the Court or a Judge is 
justified in ignoring—I should say it isthe duty of the Judge or 
the Court to ignore—the procedure. In this case though the 
Judge was strictly right in the view he took, I think he should 
have shown a little more forbearance, to use the words of | 
Macpherson, J, in Kajilnauth’s case (1) and allowed.the new 
matters to go in. - 


"Order, dated April, the 17th, 1948: It is difficult to under- 
stand why the learned Judge removed the  gwardian-ad-litem. 
For what fault of his? Itis as clear as daylight that the plaintiff 
and defendants Nos, 5 and 6 are bound to go a long way together 
in the suit. They must prove, and it is to their interest to prove, 
that their mother was legally married to the Raikut. The mother 
manifestly is the principal witness to prove marriage. Shé is the 
principal witness to say how, when, in what form and in whose 
presence the marriage was performed. — — 


Necessarily, therefore, the guardian-ad-litem would and must. 
take instructions from the mother on his part of the case. If the 
marriage is not proved, the plaintiff fails and defendants Nos. 5 and 
6 lose their status.. Once the marriage is proved and held to be 
valid, it is prima facie clear on the authority of the two cases I have 
cited, that the estate goes -by the law of primozeniture.to the 
plaintiff. Therefore, in my judgment the guardian ad litem was 
not wrong in, stating in the petition that the succession to the 
estate was governed by that law. Once that ‘is conceded, what 
defence could the guardian ad litem possibly take'other than the 
one he took? The defence of tne minors must necessarily be 
limited to a claim as to the accumulations and acquisitions made 
by the Raikut. 


On this point the guardian-ad-lifem made the.claim in this. way x 
"If the Court holds tbat a different rule of succession obtains in 
respect of the accumulations-and acquisitions, defendants Nos. 5 
and 6 would be entitled to vast properties valued at several lakhs 
of rifpees.” l : 

(1) (1872) 10 B, L. R, 168. 


, Vor, 84.] - HIGH COURT. 


-I do not think in the circumstances of the case the puardian-ad- 
Jtem. acted wrongly in taking instructions up to this point from 
. the natural guardian of the defendants Nos. 5 and 6 and making 
the admissions, which he did, as to the law of succession. The 
contest between the plaintiff and def:ndants Nos. 5 and 6 will arise 
after the marriage ‘is proved when the issue would be: what 
acquisitions and accumulations .did the deceased Raikut make? 
What is the law that governs succession to these acquistions 


and accumulations ? The conflict is after and not photon the - 


marriage is proved. 


I should think the guardiun-ad-litem niu hastily removed, 


Even so, I cannot say that the order removing the guardian was 
illegal. 


An application under section 115 of the Civil Procedi Code 
was made against the order of removal of the guardian and heard 
by a Division Bench sitting on the Appellate Side (R. C. Mitter 
and: Clough, JJ.), who dismissed it, the learned Judges not saying 


anything further than simply that the application was refused. But ' 


awe know that section 115 of the Civil Procedure Code applies 
to jurisdiction alone—the irregular exercise -or non-exercise of it 
or the illegal assumption of it. An order of the lower Court is not 
set uside because it is érroneous on facts or even on law. 


It may be that their Lordships took the view that the learned 
Judge had jurisdiction to make the order, and if he had jurisdiction 
to make the order, he had jurisdiction to decide the matter rightly 
or wrongly. "Therefore the order of removal should stand, 


I am not at all concerned with the illegality or the irregularity 

or otherwise of the order. I am considering the order froma 

z different point of view altogether, namely, whether the order betrays 

any want of discretion: of the Court towards the plaintiff. It 

. Should be observed, however, that the order had not been made 

"towards the plaintiff.” -It might have had an indirect reaction 

on the plaintiff and/or his legal advisers," But if I am asked to 

: decide as to whether the learned’ Judge properly exercised his 

discretion or not in removing the co alee en: I should say 
he did not. ` 


“Second Order of the same day -—The ultorpadons I have made 
in connection with the first order of February 27, 1948, apply 
"with full force to this order also. There is another thing to be 
observed in connection with this order. - On this day the learned 
_ Judge directed, as I have said before, the plaintiff to put in talabana 
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= . and ‘other requisites for service of -the summons upon the hewly 
: "1949. appointed SA by 2and April, 1948. Lek 
-Kumar R d ` 
"Deb Ralkut i . On 17th April, 1948, the learned Judge knew that ie would © 
Ashrumati Debi. take some time for the newly appointed guardian-ad-litem to get 


himself ready with any petition and/or affidavit that he “might 
-file on behalf. of the minors in support of or in opposition to the 
application for Receiver.. According to the learned Judge’s own 
directions, the guardian-ad-litem was not to take instructions from 
the natural guardian of the minors and was “to make an inde- 
pendent enquiry about the matter involved and decide upon the 
line of action to be taken by him independently of instructions 
from the natural guardian.” Ina case of this magnitude it is 

' not possible for any lawyer (whatever may be his skill and ability) 
to make an independent enquiry and get ready within a short 
time. I may fairly presume, therefore, that on April t7, every- 
` body knew that the application for the appointment of Receiver 
would not be heard atleast before a month ' In these altered 
circumstances, why was notthe plaintiff given an opportunity to 
put in the new matters, 'and the docüments which, according to 
him, proved two things: (r) his prima facie title to the estate ; 
and. (2) waste and misappropriation| by defendant No. 1... . matters 
wbich Court takes into consideration in an application for the 
appointment of Receiver. 


Banerjee, F. 


As I said before, the defendant No. r herself had no serious 
objection to the new matters and documents going in, if a month's 
time were given to her to file an affidavit in answer. 


The learned Judge said, "there should be a dead line to filing 
of documents and affidavits in such a matter.” But I should think 
that this dead line is not as. strong as death. It is here that the 
Court is called upon to use its discretion. As a general rule, evi- ` 
dence should never be shut out. Opportunity should always be 
given' to the parties to give evidence, if the justice of the case 
requires it. - It does not matter if the original omission to give 
evidence arose from the negligence or carelessness, However 

. negligent or careless may have been the first omission and however 

= late the proposed evidence, it should be allowed ‘if that can be 

done without injustice to the other side. There is no injustice if 

` the other side can be compensated by costs. But if the other side 

- by the production of such evidence is seriously prejudiced, which 
cannot be remedied, the Court shall not exercise the discretion. 


VoL. 84.) . + HIGH COURT. 


In- this case defendant No. r herself ‘did not and could not 
put forward any objection to the new matters going in, save that 
She- wanted some time to file an answer dealing with the new 
matters, If necessary, the: learned Judge might have granted 
costs against the plaintiff or put the plaintiff on terms. But to 
refuse the “new matters” on the ground that there should bea 
deadline to filing of documents and affidavits, ina case of this 
kind and under the circumstances I have stated above, amounts 


to refusal on the part of the Court to use its discretion where it 
should use it. > i 


For the above reasons I think that the learned Judge in 
making the orders aforesaid did not exercise his discretion 
properly. Iam not suggesting that any of the orders was illegal, 
All thatI am saying is that the learned Judge should have 
shown'a little more forbearance and treated the case more 
sympathetically. : 


But even though I regard the orders as wanting in discretion 
and unsympathetic. (and in that sense harsh), I am not prepared 
in this case to go to the length of saying that “looking at the whole 
course of this case from beginning up to the end, the plaintiff 
and his adviser might well feel considerably aggrieved and think 
that the Judge was in a state of mind in relation to this case which 
made it impossible that he should be able to deal with it on the 
merits with impartiality or freedom from prejudice," If, therefore, 
Mr. Bose's third ground of transfer is equivalent to the rule enun- 
ciated in Kafi/nauth’s case (1), it must fail. 


Clause 13 of the Letters Patent confers a very wide discretion 
.on the Court in the matter of removal of suits. Ag the discretion 
given is so large, it is necessary that it should be carefully and 
judiciously used. l . 

Clause 13, so far as it is material to this case, is: “The High 
Court shall have power to remove, and to try and to determine, 
epe When the said High Court shall think proper to do 
80, reccessereeesfOF purposes of justice, the reasons for so doing being 
recorded on the proceedings of the said High Court.” 

The reported cases show that the Court has removed suits on 
the following grounds :—(1) Balance of convenience in favour of 
trial in the High Court, wheu it is proved to the satisfaction of the 
Court that justice requires it. (2) When the plaintiff commences 

.an action in a Court not on account of any legitimate advantage 

(1) (1872) 10 B. L, R. 168, 
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rt Clause 13 empowers the High Caurt.to. remoye.i a. ca rwheneyer 
it thinks proper so to do in the interests of justice. — | ; «4 “ce 


"E What, then, i is the: meaning -of,the: expression "in:the. interests of 
. justice" 7 It must mean I think; to-promote or advance the,cause 
of. : justice. "Justice i is the ‘principle which regulates the distributjon 
of things, valued by men-awarding them.to.. some, ,dénying them 
to. others. It is, at the same time, .& principle whereby; paclr . man's 
worth is appraised. Justice gives to "every one that which As. hise 
It is not a free gift from, the .Court. | The. , Subject; PLA, a, civilised 
country is entitled as s maiter of right, to get i it “freely, without sale, 
fully” without any. denial, and speedily, without delay.” “The “Court 
only’ appraiges Tey, In, doing so the- "Court must, act and appear 
‘fo. act without t partiality, a and. without, prejudice, 9n. as it it. is often 
, Expt ‘essed, “justice, should | not -oply. be done but ‘should “manifestly 
‘and undoubtedly. seem, to ‘be done.” ek boo Cotas n 


FO $a re Dos aU EIRT o sow co bean 
3 dt a litigant feels that whe will; ‘not’ E. t; antice; iri av particular 
‘tribunal; , he. can; demand- a transfer,, of, the, case .to Someé:otlidr 
Court. In this view I am fortified. bya judgment -of the Judicial 
Committee, | Mohur „Singh , y _Gaureeba. (0 er Wag a case in 
A finding. of fact made. by the pen Court. . Mr. nk Go bebalt of 
the appellant contended ‘inter alia that the testimony, 4f: the 
witnesses who deposed against, the Appels. should not Eo been 
&cdépted as as they were "prompted bj a general” fecling, „agains at f the 
appellant in the district. ‘Their , Lordships; “observed (pp. g-Xo) : 
Certainty; the getieral ‘féélin of thé ‘district seems to” bé’ sttongly 
‘against’ im. MES sss ii But cun we ‘thenge- infer the téspóndeti£'s 
case is a false story Qui 2d he (thie appellant) felt that he 
twas not /hély to have adr trial- before the‘local- Judge with that 
ifealing in the-district against: him, his proper coürse was "to ‘pbtition 
‘the ' European Judge to rémove the case into? his Court and to try it 
ám the: first instance.” The’ words -I -havé put in italics dre ‘vety 
important. >The. observations are 'vfull. of meaning “and: furnish^a 
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‘ground on ‘which’ a Coutt i may “act in a matter like the one under 
éoniiderition. 


m The question | is for the Court’ to ‘determine whether "ihe appli- 


cant who applies for" .the transfer feels, that he is ‘not likely to 
have, a fair trial i in the other Court. 


Wolk ud n ` 
har „In _ coming 1 to a conclusión on thig point; the - -questipn "tor con- 
‘sideration, is what is the effect likely to be produced in the mind 
-pf the party and not.in the, mind of the Judge. It is the feeling ‘of 
„the party that. has. to be ascertained, and it necessarily depends 
"on ther, individual concerned, his femperameniua and failing, his 
interest and circumstances.. - -- f 


i1 M the Court on'& consideration of ‘all. the- facts come -to the 
conclusion that the’ applicant’ feels that he is not likely to have a 
‘fair trial ih'the Court from which-he seeks the transfer, it is the 
id of the Court to make the order. 


» Imthis. casé T ask myself, why has the, applicant made this appli- 
itin? "The plaintiff filed the suit at’ Jalpriguri He made an 
applicstión fof-a Receiver. He took’ ‘all steps necessary for hig 
‘application’ Why ‘all on a ‘sudden the: plaintiff and/or his legal 
‘advisers: changed their mind and nid 193 chage to venüe of 
“the trial ? > : m : EE 


nct 


i asked the “Advocate General, who pease on behalf. of 
"defendant Ne. ti the reason, He said it was a mala fide applica- 
tion made with a view, to delay the hearing of the application for 
Receiver. "He réferred me to paragraph ts of ‘the affidavit used 
on behalf of defendant No. t in answer to this application for 
"transfer, affirmed by one Suresh Chandra Moitra on June 13, 
1948. That paragraph runs thus : “The application is not dona “fide. 
. Tt. was moved, simply as a piece of delaying tactics, The learned 
Subordinate Judge informed the parties that the matter :would be 
taken. up on -May .10, 1948, and A date was fixed with the con- 
sent of the parties.2 <0 i. o, D ta no obe 


1 Either this application is * mala fide’ one imade for the suggésted 
by the Advócáte-General,"or thé” applicant feels‘ that he would 
ifdt'get ‘a fair trial in’ the Jalpaigari Court. It is fnanifest that 
‘both “these” contéritions cannot coexist. They: are 6pposed: and 
miutüally: destructive.. If the Advocate-General’s: contention is 
correct; tlie application "must be’ dismissed. E 


WE But i is the contention of thé: “Advocate-Genetal corréct ? What 
js there either in the matetials béfore me or in the facts of the 
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case to suggest that this application has been made for the pur- 
pose of delaying the hearing of the application for the appoint- 
ment of Receiver? What benefit is the plaintiff to get by delay- 
ing the hearing? It is not said or suggested that there were 
negotiations for settlement between the parties. Itis not said or 
suggested that the plaintiff and/or his legal advisers kept the 
application for Receiver pending as'à sword hanging on the head 
of the defendant No. r to get better terms. It is clear that up 
to "April 6, 1948, the plaintiff was very anxious to have thd 
Receiver application heard by the Jalpaiguri Court. From the, 
volume of papers before me in this application I’can’ easily guess 
that it took at least a week’s time to prepare the papers. There- 
-fore, it is obvious that the plaintiff and/or his legal advisers 
changed their mind between April 6, 1948, and April 23, 1948. 
Why did they do so? Ido not find anything to’ explain this 
change of attitude except the orders of April 17, 1948. 


There ig another thing to be noticed. -The plaintiff need not 
have made this application for delaying the hearing of the-appli- 
cation:for Receiver, if that was his object. The learned Judge on 
April the ‘17th’ directed the fa/adana and other requisites to be 
put in by April 22, 1948. Until those things were put in, the 
newly appointed guardian-ad-litem could not act on behalf of the 
minors, and having regard to the observations made by the, learned 
Judge, this new guardian-ad-litem was not to take any instructions 
from the mother but to make independent enquiries. and choose 
his own line of action. That would evidently take some time, 
It would automatically delay the hearing of the Receiver applica- 
tion. They all on.a sudden move the High Court for the transfer : 
of the suit ? 


If I were allowed to write down the thoughts that seem to me - 


to have: inspired the plaintiff to make this application, they would 
be these: “My mother comes from a comparatively poor Lepcha 
family in the District of Darjeeling. She became united witli 
a man of wealth, position and importance.- As a result of such 
union, we were born. It is natural, therefore, that in the District 
we would be regarded as pretenders. The defendant Rani 
Ashrumati is 2 powerful lady. Though females are excluded 
from inheritance in this family, she got the accession ceremony 
performed. The leading men of the District have espoused her 
cause. -She has taken possession of the bulk of the estate. . The 
officers are under her control This case is one of the great 


ea. 
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importance in the District. The public are interested in the case. 
I ignored this feeling thinking that so long as the mind of the 
Court was not affected it did not matter. But what do I find now ? 
Why has my application for putting in new materials been rejected ? 
These new materials would have shown waste by Rani Ashrumati. 
Why has my petition for Putting in documents to show my 
prima facie title been rejected ? The two main grounds on which 
I could have satisfied the Court that it was just and convenient 
that a receiver should be appointed have been thrown aside. 
Why did the learned Judge mention in this order “the other side 
is likely to be prejudiced” ? Who is the other side ? All the parties 
in the suit except Rani Ashrumati have supported the applica- 
for Receiver. "Therefore, the other side must mean Rani Ashru- 
mati, Has she been able through the leading men of the District 
to prejudice the mind of the Court ? Perhaps—Yes," 


Having regard to the importance of the case, and the facts and 
circumstances, I cannot.say that thatis an unreasonable way of 
thinking. j 

I have given this case my most anxious attention as it is a case 
of very great importance and as there is no appeal from my order. 
I have weighed eyery fact, considered every aspect of the case. 
A have considered the convenience and inconvenience of parties 
and of'the witnesses, Weighing the conflicting considerations 
arising in this case, I have made up my mind. 


) 


To me it seems that far more than the convenience of parties 
and witnesses, more than anything that may happen at the tria], 
is the importance of securing the confidence of parties in the fair- 
ness and impartiality of the tribunal, which is next only to the 
importance of securing a fair and impartial tribunal. 


Therefore, I direct that the suit be transferred to this Coutt 
to be tried and determined in its extraordinary civil jurisdiction. 
Costs in the cause : 


I desire only to add that whatever I have said in this judgihent 
is on the materials before me and is confined Only to this applica- 
tion. It will notin any way prejudice the parties in any .sub- 
sequent proceeding in this suit or at the trial. 

R M. : Application granted, 
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Aocomplioe—Criminal trial—Evidence 'of an accomplice—Law in India 
same as in England—Statement by appiover under section 164 of Code 
of Criminal Procedure, if can be used as substantive evidence of facts 
stated and if amounts to corroboration in material particulars— 
Accomplice, if can corroborate himself —Evwidence of approver before 
Committing Magistrate different from that before the Sessions Court, 
which to be preferred and wihy—Unwillingness of the female members 
of the family of accused: towards police investigations —Adversc 
inference, if to be made—Finding of articles of the murdered man, tf 
implicates the accused in crime or affords corroboration of evidence of 
approver—Indian Evidence Act (I of 1873), section 5o—Evidence of 
approver—Confession of a co-accused, 1f “ evidence ”- under section 3 

_ —QConfession of co-accused, if can be made foundation of conviction— 
Retraction of confession—Weight to be attached to it—Conviction 
founded upon the evidence of an accomplice supported only by the 

_ confession of a- co-accused—Section 133 of Evidence Act—Rule of 
prudence—Danger | of accomplice evidence—Implication of innocent 
men who are his enemies, by the approver—Difficulties of production 
of cggent evidence of alibi im Indian wilages—Safcguard against the 
risk of condemning the innocent. \ 


Even bcfore. the passing of the Indian Evidence „Act, 1872, the law 
relating to accomplice evidence was the same in India as in England 
Thereafter, reading the scction 133 with Illustration (B) to section 
114 of thc Evidence Act the Courts in India have,held that whilst it is 
not.legal to accept the uncoiroborated evidence of an accomplice 
unless it is corroborated, dt is a rule of prudence so universally 
followcd as to amount almost to a 1ule of law that it is unsafe to act 
upon the evidence of an accomplice unless it is corroborated in 
material respects so as to implicate the accused; and further that the 
evidence of onc accomplice cannot be used to corroborate the evidence 
of another accomplice. The law in India, therefore, is substantially 
the same on the subject as the law in England, though the rule of 
prudence may be said to be based upon the inta pretation placed by 
the Courts on the phrase ‘‘ corroborated in material particulars '' 
in Illustration B to section 114. i 

A statement made under section 164 of the Code of Criminal Procedurc 
can never bc used as substantive 'evidence of the facts stated, but it 
can be used to support or challenge evidence given in Court by the 
person who made the statement. : 
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tox PAGE. 
The statement made by the approver under section 164 plainly does 
not amount to the corroboration in material particulars which the. 
Courts require in relation to the evidence of an accomplice. 


An accomplice cannot corroborate himself; tainted evidence does not 
lose its taint by repetition: ' ec 


i 


But ın considering whether the evidence of the approver given before” 
the Committing Magistrate was to be preferred to that which he gave 
in Sessions Court, the Court was entitled to have regard:to the fact 
that very soon after the occurrence he had made a statement in the 
` same sense as the evidence which he gave before the Committing’ 
Magistrate. ` 


Apart from the suspicion which always attaches to the evidence of an 
-accomplice it would be plainly unsafe to icly implicitly on the evidence 
of a man who had deposed on oath to two different stories. 


The unwillingness of the mother of the accused appellant to produce 
the Khantibadi, the inshument for cutting grass with which the 
victim was alleged by the approver to have been murdered, is in 
acord with the uncooperative attitude which agricultuiists, and parti- 
cularly female membeis of the family, usually display towards police 
investigations. Neither the finding of tlic piece of cloth of the 
murdered man alleged by the appiover to have been thiown into a 
bush nor the production of the Khantibadi tends the accused 
(appellant) in the crime, nor affords such corioboration of the 
evidence of the approver as the rule of ‘prudence requires. 


Section 3o of the Evidence Act seems to be bused on the view that 
"an admission by an accused person of his own guilt affords some 
soit of sanction in support of the truth of his confession against others 
as well as himself. But a confession of a co-accuscd is obviously 
evidence of à very weak type. It does not indeed come within the 
definition of *' evidence " contamed in section 3 of the Evidence Act. 
It is not required to be given on ‘oath, nor in the presence of the 
accused, it cannot be tested by cross-cxamination. It is of a, much 
weaker type of evidence than the evidence of the appiover which 
is not subject to any of those infirmities. 


H 
` 


The confession ol a co-accused can be used only, in 'support of other 
evidence and. cannot be made the foundation-of a conviction. 


The retraction of a confession by an accused is a common phenomenon z 
in India. The weight to be attached to it must depend upon whether 
the Court thinks that it was induced by the consideration that the 
confession was untrue or by realisation that it had failed to secure | 
the benefits the hope of which inspired it. 
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Though a conviction founded upon the evidence of an accomplice 
supported only by the confession of a co-accused is justified in law 
under section 133 of the Evidence Act and though the coincidence 
of a number of confessions of co-accused all implicating the particular 
accused given independently, and without any opportunity of 
previous concert, might bc entitled to great weight, yet the Courts 
should be slow to depart from the rule of prudence, based on long 
experience, which requires some mdependent evidence, impheating 

. the particular accused. 
*777 E 


The danger of acting upon accomplice evidence is not merely that the 
accomplice is on his own admission a man of bad character who took 
part in the offence and alterwards to save huuself betrayed his former 
associates, and who has placed himself in a position in which he can 
hardly fail to have a strong bias in favour of the prosccution, tbe real 
danger is that he is telling a story which in its geneial outline is truc 
and it is easy for him to work into the story matter which is untrue. 
He may implicate ten people in an offcnce and the story may be true 
in all its details to eight of them but untruc as to the other two, 
whose names have been introduced because they are enemies of the 
approver. © : : 


An Indian village 1s scldom in a position to produce cogent evidence oí 

- alibi, If he is charged of having taken part in a crime on a particular 
night when he was in fact aslecp in his hut or guarding his crops, hc 
can oniy' rely, as a rule, on the evidence of his wife, members of his 
family or friends to support his story aud their evidence is interested 
and not likely to carry weight. The only real safeguard against the 
risk of condemning the innocent with the guilty lies in insisting upon 
independent cvidence which in some measure implicates the 
accused. E 4 Á 
Bhuboni Sahu v. The King E $us ses $us 146 
i 


Aocomplice evidence, danger of; see Accomplice - S 146 


Accomplice cvidence, law relating to, before the passing of the Indian 
Evidence Act—Same in India as in England; see Accomplice iss 146 


Aocomplice, if can conioborate himself; see Accomplice ae " 146 


Aooused, finding of articles of the murdered man if implicates the, 
in crime or affords corroboration of evidence of approver; see 


Accomplice I iss Ses i ex 146 
Aot IX of 1872, sections 65, 70o ; ... "x A e 275 
- —I of 1873. section 30, 114, 133 E vs A T 146 


———1 of 1877, section 45 , e^ TEC oh aes 266 
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Act V of- 1881, section 34 ee E ia (ose 5 5286 
——XV of 1882, section 18 (a) (c) (e)... T SED C 00 Mp5 
— —XV of 1882, sections 41, " 47 M Soe E m 118 
— VIII of 1885, section 193 $8 i e, s mS 105 
l —IX of 18go, section 77. ... see ies saan Re 175 
——X of 1897 sss ss € Se us 1 
Aot V of 1898, section da " e ET e) ` 197 
——V'of 1898 section 164 .. ss TA zx es 146 
—— V of 1908, order 32 rules 6, 7 `... sie s ? ides ' £00 
——XV of iid ate 5 fa 2 dues jT aes 97 
—— 1I B.C. of 1923, section 386 PT Si " a) 188 
——XXXIX of 1925, sections 113, 114, 115 T een eee 97 
7X XXIX of 1935, section 347 " iG iss QU 126 
——IX of 1982, section 69 .. - ks e dons wee 139 
——XV B.C. of unos sections 129(1) (f), 182, Schedule IV items 1 and 4 83 
——VII B C. of 1936, Rules 91 A, B,D - ee i A | 40 
——IV of 1944, sections 3, 24(2) sige m Any asa "T 5a 
——XXXVIII W.B. of 1948 section 11(1) (f) ~- 108 
—— XXXVII of 1948, section 11(1) (f) ts ip z l ie 
—  XXXVIII of 1948, section n c — - E 268 
———of parties—Existence of retainer by implication—Retainer if to be 
in writing; see Taxation a $us see ee 9 
Act—Specific Relief, provisions of—General principles Tof granting . 
temporary and perpetual injunction; see Injunction `` AS ; 18 


Acts done or to be done outside the limits of the ordinary civil juris- 
diction—Turisdiction of High Cou1t—Specific Relie Act section 45; E 
sce Jurisdiction eae aes we s NC 266 
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PAGE. 
Actions multication ' of—Vexatious and oppressive—Consideration of 
Court for grant of temporary injunction; see Injunction vx 18 
Aotions, pending, in Calcutta High Court in its Original Side regarding 
Province of East Bengal in Pakistan, if can be pd: upon T 
that Court; see Jurisdiction Mes ar js 52 
Additlon of new parties ın the plamt on amendment thereof in a grant of 
leave under clause 12 of Letters Patent—Fresh leave if necessary; see 
Consent Deciec UN ^ ste s in 200 
Adjournment for a fortnight after part-heard— Original Side Rules 
Chapter XXXVI Rule $4, if applicable; see Taxation E ies 9 
Adjournment, simple—Original Side Rules, Chapter XXXVI Rule 34; 
see Taxation See - wea ses ase 9 
Administration by Probate Court—Case of nr for bays thereof 
when made out; see Will Se - 126 
Administration neyer granted by Ecclesiastical Courts unless with 
consent of all parties or a case of necessity made out; see Wil  .. 126 
Administration of Vade procedure of the Court is to aid the, and 
not to hamper it; see Letters Patent e n pä 313 
Administrator pendente lite when appointed; see Will ... we 136 
Adverse inference -against landlord’s honest requirement of: premises if 
can be made for his inability to secure permits for steel and cement; 
see Ejectment! P Ts E ane e.. se > 157 
Adverse inference—Unwillingness of the female members of the ud 
of accused towards police investigation; see Accomplice ... e 146 
Agreement—Unenforceable for non-compliance with statutory form— ` ~ 
When void; see Contract - sus E T d oe -3275 
Alibi, difficulties of pease of cogent evidence of, in Indian villages; 
see Accomplice Ge 5 RS “ae see 146 
Amendment of plaint, Addition of new parties by, after grant of leave 
under clause 12 of Letters Patent—Fresh leave, if necessary; see Con- 


sent Decree |, ... Qt a "T A m 200 
Appeal—Bengal Tenancy Act (VIII of 1885), section 153—Falkar, if a right 

to- soil—Suit for recovery of money payable under a lease merely 

conferring night of fishing, if a suit for rent—Provisions of Act appli- 

cable to suits for recovery of arrears of rent, if applicable to suits for 
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recovery of amount payable for right of fishing—Section 195, if merely 
procedural —The words of section 193, if wide enough to attract pro- 
visions of section 153—Appeals in respect of suits for recovery of 
arrears of money due on a right of fishing, valued at less than Rs. 100, 
tf barred under section 153. 


A jalkar does not necessarily imply any right to the soil and a suit for 
the recovery of money payable under a lease merely conferring a right 
of fishing is not a suit for rent within the meaning of the Bengal. 
Tenancy Act 


But under section 193 of the Bengal Tenancy Act the provisions of the 
Bengal Tenancy Act so far as applicable to suit for the recovery of 
arrears of rent are attracted to suits for the recovery of the amount 
payable in respect or rights over fishery. 


The provisions of scction 193-of the Bengal Tenancy Act are not limited 
merely to the procedural law. All the provisions of the Act appli- 
cable to suits for the recovery of arrears of rent are attracted to suits 
such provisions of the Bengal Tenancy Act as are applicable for 
for the recovery of anything payable for rights over fisheries and 
such provisions of the Bengal Tenancy Act as are applicable for 
recovery of arrears of rent must be applied mutatis mutandis for the 
recovery of the amount pavable for exercising rights over fisheries. 


The words of section 198 are wide enough te attract the provisions of 
section 153 and the appeals being valued at less than Rs. 100 are barred 
under section 153 of the Act. 


Rati Kanta Halder and others v. Habibur Rahaman and others 


Appeal valued at less: than Rs. 100/- arising out of suit for recovery 
of money due on right of fishing, if barred under section 158 of Bengal 
Tenancy Act; see Appeal .. 2d e wee T 105 


Applloability—English Rules and Practice regarding implied retainers— 
Original Side Rules, Chapter XXXVI Rules s, 3; see Taxation m 9 


Applicability—Original Side Rules, Chapter XXXVI Rule 34—Adjourn- 
ment for a fortnight after part-heard; see Taxation sis m. 9 


Apprehension regarding fair trial in the mind of the applicant— 
Ground of transter of case under clause 18 of Letters Patent; see 
Letters Patent - aes ase Be oes is 815 
Approver, evidence of, before Committing Magistrate different from 
that before the Sessions Court, which to be preferred and SARN, see Í 
Accomplice ip "P T xis ` 146 


Approver, statement by, under section 164 of Criminal Procedure Code, 
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_ if can be used as a substantive evidence of facts stated and if amounts i 
to corroboration in material particulars; see Accomplice ... 22 146 


Arbitration—Award made in favour of an unregistered Firm—Section 69 
of the Partnership Act —Construction of—Unregistered Firm, if can 
go to reference to Arbitiation—Meaning of the word “ proceeding ” 
—Application to set aside an Award. 


On gth March, 1948, the Respondent Firm bought from the Petitioner 
3000 Mds. of Linseed Oil at the rate of Rs. 36 per Md. The Petitioner 
failed to supply the goods in time and a dispute arose between the 
parties and under the terms of the Contract, the dispute was referred 
to the Arbitration of the Bengal Chamber of Commerce and an award 
was made against the Petitioner for a sum of Rs. 18,480-8-9, together 
with interest and costs as mentioned therein. On the 8th April, 
1949, the Petitioner put in an application for setting aside the Award. 

^ The ground on which the Petitioner seeks to set aside the Award, is 
that the Respondent is not a Registered Firm, in any event, was not 
registered under the Indian Partnership Act at the material time. 
Question arose whether the reference to Arbitration in this case meant 
a ‘‘ proceeding " to enforce a right arising from the contract within 
the meaning of section 69 (3) of the Partnership Act. 


Held: (1) That section 69 of the Parinership Act does not preclude a 
reference to an Arbitration, (ii) That the word “ proceeding " under. 
Sec. 69(8) of the Partnership Act, does not cover a reference to the 
arbxration aliunde the Comt. A word like '' proceeding " may have 
several or different meanings and its exact meaning can be determined 
by its association with other words. : . 
Babulal Dhandhania v. Gauttam & Co. i m e) 280 


Arbitration, reference to, if precluded by section 69 of the Indian i 
Partnership Act; see Arbitration - f ENT 189 


“ Assets ” in article 4(1) (e) of the Arbitral Tribunal Order, conno- . 
tation of; see Jurisdiction — ER T = ba 

Attorney, warrant of, -signed by plaintiff, if sufficient warrant for _ 
taxation of costs incurred by the plaintiff as 2 Receiver; see ‘Taxation 9 


Averment in plaint in another Court for the purpose of jurisdiction— 
Without details of the contract of employment—Suit in that Court if 
frivolous or vexatious, see Injunction MET an A jx 18 


Award by Debt Settlement Board—Application for ‘review thereof dis- 
missed by Board—Application in the nature of an appeal before Sub- 
divisional Officer dismissed—Application for review thereof, on per- 
mission by collector, rejected by Debt Conciliation Officer acting for 
Board—Second application for review if competent; see Review | 40 
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Award: made in favour of an unregistered firm —Unregistered firm if ‘can, 


go in for. reference to’ au bitration—Application to set aside an award;, 
see Arbitration EE T - x — 139 


m 


Bail, cancellation of, if can be decided by Magistrate on hearsay; scc 


Bail ws Em ess sas ae we 197 


Bail, cancellation of—Exccution of bonds-—Aagistrate hearing, case 
against petitioners prosecitted under section” rro of the Code 
of Crimuial" Procedure, in a “camp——Fiie m a neighbouring 
hut—Evelybody imeluding the Magistrate san. out to the - place 
— The Police and the Magistrate heard that an agent of the petstioners 
set fire to the hut—Police then applied for caricellation of bail and 
execution of "bond by the petitioners—No witnesses examined— 
Magistrate passed order cancelling bail and directing execution of 
bonds—Magistrate .cannot "decide matters relating to cancellation of 
bail on hearsay—Order of cancellation of bail and execution of bond 
ımpiope: and’ illegal. ` 


The Magistrate is a judicial officer and ‘can act only judicially. Cancel- 
ling bail and demanding bonds are matteis which cannot be decided 
on hearsay, but could only be decided upon proper materials presented 
to the learned Magistrate in the proper manner. He cannot act on 
hearsay and on statement made to him outside the Court by some 
men and women. i 
Gajendra Duary and others v. The King... p sea 197 
Balanoe of convenience, if the main consideration for issuing | teinporary - 
injunction; see Injunction ate P Ss ios 18 


Bengal Agricultural Debtors Aot—Award by Debt Settlement Board— 
Application for review thereof dismissed by Board—Application in 
the nature of an appeal before Sub-Divisional Officer dismissed— ` 
Review against nis order, if lies; see Review... oe E 46 


Bengal Agricultural Debtors Aot, Rules 91 A, B, D; see Review | -46 


Bengal Agricultural Income-tax Aot, sections 3, 24(s) tee tose 53 


Bengal Munioipal "Aot, Schedule IV if contains a complete or scientific 
list of trades and professions and callings; see Tax es Mes 83 


Bengal Municipal "Aot, "Schedule IV— Wholesale trader trading in any 
commodity, if comes Within it then company can also come ‘within its 
purview; -see Tax E Ss m ii i 83 
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Bengal Ordinance V of 1946, applicability wee 2 fo atk 5o 
Bengal Tenanoy Aot, section 198 E 105 
Suit for recovery of money duc under a leasc f 
granting fishing right if a suit for rent; sce Appeal Vus au 105 
Bonafide interpictation of—West Bengal Piemises Rent Contiol Act of 
1948, section 11(1)f; sce Ejectment oF ees o s 157 
litigation regarding title to representation—No representative 
to collect assets—Receiver if to be appointed; see Will — ... T 126 
1equuements, in considering, question of reasonableness may 
come in—West Bengal Premises Rent Control Act 1948, section 1(1) 
(f; see Ejectment oe én 55 € Sas 108 
— — —nmcaning of— West Bengal Premises Rent Control 
Act, 1948, section 11(1) (H; see Ejectment 25 a 2 108 








Tequirement of landlord for irebuilding when ^ ^ 
established; see Ejectment 3 Es s js 157 


Bond—Demand by Magistrate after cancellation of bail on hearsay; see 
Bail ‘ wa - T is 197 


Brlok Control Order—Peimit; see Cae "s > ity 275 
Brief delivered to counsel after cngageme,nt—Counsel willing to appear 
—Brief subsequently withdrawn by client—Counsel if entitled to his 

fees; sec Taxation Wie sec set m e 9 


Caloutta High Court in Original Jurisdiction, if has inherent powers 
io giant temporary injunction, sce Injunction’ oo eh 18 


Calcutta House Rent Control Order, para. 9 B(3) s ids 1 


effect of the expiry of—Govein- 
ment of India Act, section 102; see House-rent ... sve m 1 








paragraph 9B of, if remains alive 

for the “purposes of a ptocceding commenced under it before the 

date of expiry although it is dead for all other purposes; see House 

rent a ge "s s ie x» 1 


N : : paragraph 8B—Small Causes 
Court Judge, if has jurisdiction to proceed under it-om the expiry 
thereof; see House-rent ius $n x T 1 





, 
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Calcutta Municipal Act scction 486 


Caloutta Rent Ordinance (Bengal Ordinance No. V of 1010) section 17 





if governs licensces; see Ejectment 


provisions of- -Applicability, sce Ejectment 





Caloutta Thika Tenancy Ordinances, clause 3 proviso; see Thika 
‘Tenancy a ; . 


Cancellation of bail, if can be decided by Magistrate on hearsay, sec 
Bail sis P 


Case of necessity for grant of administration by the Probate Court when 
made out; sce Will s 


Cause of action ponding regarding assessment. of Agricultural Incomc- 
tax by the authorities at Dacca before partition—After partition, Pro- 
vince of East Bengal completed the assessment—The notice giving risc 


, to the old cause of action lapsed with partition—Declaration against 


the Province of East Bengal cannot be asked for and it cannot be 
brought on record, see Jurisdiction 


Chanoery Court—An application for a receiver pending a suit touching 
- probate or administration, if lies ordinarily; sce Will 


Chanoery Couit in England -Devclopaffat of of Ecclesiastical Courts with 
reference to it; sce Will abs B 


-Division—Opinion expressed that application for a receiver 
should be made to Probate Division; see Will 


Cllent engaging counsel and delivering briet to him—Counsel agrec- ° 


able to appear—Brief withdrawn by attorney on. instruction from 
client—Counsel entitled to his fees; see Taxation 


Co-aocused, confession of, if evidence under section 3 of the Evidence 
Act; see Accomplice 


Code of Civil Procedure Order 32 rules 6, 7 


Code of Criminal Procedure, section 110 mae E N hs 





section 164 


Comity of Nations, international, rule of—Governor General of India 
while making the Indian Independence Orders if departed from the 
said rule; see Jurisdiction 23, 


$ 


92 
197 


126 


126 


126 
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PAGE. 
“Comity of Nations, rule of—Courts in India if can claim jurisdiction, 
to try a suit against a piovincc of Pakistan agamst its will; sec 
Jurisdiction ; e "E S ede e. OBR 
Commission agents—In a contract with such agents—Implicd terms 
cannot be introduced unless requued by both parties to give it business 
cffcct; scc Commission 2 . j ss S00. B4 


Commission—Brokers—Commussion Agents—Owner of premises employs 
a firm of estate agents as brokers—Contract of employment in one 
letter dated rath March, 1948, two letters dated 15th. March, 1948, 
a letter dated 20th Match, 1948, and an oral agreement transpired in 
evidence to have taken place on or about 23rd or 24th March, 1948— 
By the letter, dated 12th March the firm was authorised to sell within 
a week the premises at a net price of rupees one lac and any sum in 
excess to be shared equally between the owner and the firm with a 
minimum guarantee of 2%—The first letter of 15th March stipulated 
that net sale price to be Rs. 1,25,000, registration to be completed 
within ro days, the earnest money to be Rs. 10,000 and a commission 
of 2% payable on completion of sale i.e., receipt of full consideration 
—The second letter of same date mentions the commission to be 
Rs. 12,500 payable on receipt of Rs. 1,25,000 in\full “ as mentioned 
in my last letter, dated, 20th March, 1948 "—The letter, dated 20th 
March mentions Rs. 5,000 as earnest money, 3oth March at the latest 
to be the date of completion of sale, the balance Rupees 1,20,000 to 
be pard in cash at Lloyds Bank, Clive Street where the conveyance will 

- be executed and the commission of 3% to be paid on receipt of 
consideration money in full—The oral agreement on 23rd March 
of conditions relating to earnest money and Agreement for sale—No 
“new agreement ’:-Extension of time established—Transfer of 
Property (India) Ordinance (III of 1948),-section 3—Prohibition of 
registration of any document without certtficate—Law relating to com- 
mission agents—Implied term where introduced— Business effect ” 
—Measure of damages. 


Having regard to the contract of employment (as set out in the judg- 
ment) and evidence, it is evident that both the conditions relating to 
earnést money and agreement for sale were waived and not insisted 
upon by the defendant vendor and that there was an extension of 
time till the 10th April, 1948 but there was no condition that such 
extension was on the basis that the commission óf the plaintiffs will 
be reduced to 2% only. ‘ 


The non-completion and non-registration of the sale by the 1oth April, 
1948 were due entirely to the fault of the defendant is not producing 
the statutory certificate under the Income-tax Ordinance. 


Contracts with commission agents do not follow a single pattern and 
the primary necessity in cach instance js to ascertain with precision 
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what are the express terms of the particular contract and to consider 
whether these express terms necessitate the addition, by implication, of 
other terms. "There are some classes of contract in which an implied 
term is introduced by the requirements of a statute; there are other 
contracts where an implied term is introduced by the force of estab- 
lished custom; but in contracts with commission agents there is no 
justification for introducing an implied term unless it is necessary to 
'do so for the purpose of giving to the contract the business effect 
which both parties to it intended it should have. 


The principles in cases where commission was payable by the terms of 
the contract for ' introduction ’ of a purchaser are not applicable to 
the cases where the contract is ‘ to sell’. 


When the Statute or the Ordinance requires that the owner principal 
should be clothed with*a certificate under the Ordinance it is 
‘necessary’ to imply a term in the contract that at the time for 
completion of the sale under the contract there must be no defect in 
the capacity of the principal to complete the sale. 


The real price which the defendant obtained was Rs. 1,25,000 and the 
only reason for putting:the lower figure of Rs. 1,20,000 in the con- 
í veyance was to reduce the plaintift’s remuneration of Rs. 12,500 as 
commission which he was prevented from earning by the defendants’ 
breach of covenant and wrongful conduct and the plaintiff is entitled 
to the said sum as damages. i 
Siddtok Jamall & Co. v. Baziul Karim 


Company—having retail business, if comes within the purview of item 
4 or item 1 of Schedule IV of Bengal Municipal Act; see Tax 


Company——if can be included within and satsty the requirements of 
section 123 on the Bengal Municipal Act; see Tax 


Compromise decree—Compromise on behalf of minors before obtain- 
ing leave of Court—Subsequent gianting of Icave and Certificate by 
Court—Irregularities in the appointment of guardian dd ltem—No 
substantial representation of the minors—Compromise voidable by the 
minors; sce Consent Deciee 





n behall of the minois when voidable by them; sec 
Consent Decree : 


——or settlement of any claim—Propeity obtained ‘under it 
by Hindu Widow, if an absolute estate; sce Hindu Law 


Compromise decree—Sctting aside compromise deciee by minors—Leasc 


under order 32 rule 7 of Cmil Procedure Code—Compromise actually 
entered into Qn behalf of the minors prior to obtaining leave of Court 


PAGE. 
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83 


83 
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—Subsequent granting of leave under order 3a rule 7 of Civil Pro- 
cedure Code and certificate by Court—tIrregularities in the appoint- 
ment of guardian-ad-litem—No leave under order 32 rule 6 of Civil 
Procedure Code—No substantial representation of ihe minors— 
Compromise voidable by the minors—Leave under clause ra of Letters 
Patent—Addition of new parties by amendment of plaint —Fresh -leave 
under clause 12, if necessary. 


H and his three infant sons forming a joint Mitakshara family instituted 
a suit for partition agairst C and his minor son by: his second. wife 
forming a joint Mitakshara family and B a separated son of C by his 
predeceased first wife At the time of the institution of the suit I 
had two minor sons the first two appellants living and a third son 
the third appellant, was born to him afterwards. There was no in- 
dication in the plaint that B was being sued as' representing his 
family. Leave under clause 12 of the Letters Patent was obtained to 

" institute the suit as some of the immovable properties were situate 
outside the Ordinary Original Jurisdiction of the Court. 


On gth August, 1944 certain terms of settlement were arrived at between 
the parties to the said suit. By the said terms the appellants were to 


be added as parties to the said suit and B was to be appolnted their . 


guardian-ad-litem. 


In the terms it was recorded that a sum of Rs. 27,500 had been pald to 
B and B purported on behalf of himself and the appellants to give 
up all claim to certain immovable "properties. B signed the said 
terms for self and as guardian-ad-litem of the appellants. 'The terms 
were thereafter on the same day placed before Ameer Ali, J. who 
passed an order adding. the appellants as parties defendants and 
appointing B as their guardian-ad-litem and a decree was Jum in 
terms of settlement filed. dus 


Liberty was given to B to compromise the suit on behalf of the appel- 


lants. The terms were certified for the benefit of the appellants. . No 
appellants were added as parties defendants to the said suit. No affida- 
vit of fitness and absence of conflicting interest was filed by B under 
of fitness and absence of cohflicting interest was filed by B under 
Order 32 rule .3(3) of. the Civil Procédure Code and no notice under 
Order 32 rule 3(4) was issued. The appellants instituted this suit for 
a declaration that the said decree and order were invalid and void 
and for setting aside the same and for other reliefs: 


- Held, (1) That leave under clause 12 of.the Letters Patent was necessary 
even though a portion of the land was situate and the defendants 
_ resided within the jurisdiction. 


(ii) That the order of Ameer Ali, J. had the effect of adding new 
parties and by the amendment the scope of the suit was enlarged and, 


` 
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Pac. 
as no fresh leave which is a condition precedent to jurisdiction was 
obtained to proceed against the added parties, the Court never got 
any jurisdiction to make any decree or order against them. 


(iii) That the compromise was voidable at the instance of the 
appellants as the provisions of oider 32 rule 7 of the Civil Procedure 
Code were not strictly complied with. The terms of order 32 rule 7 
of Civil Procedure Code are not complied with by merely asking the 
Court to approve of a compromise which has actually been entered 
into. The Court must consider the proposed terms of the com- 
promise before they are agreed to by the parties. 


(iv) That in. view of order 32 rule 6(2) of the Civil Procedure Code 
the Court could not give leave to the guardian to receive any money 
of the appellants without requiring him to furnish security and with- 
out giving direction for sufficiently protecting their property from 
waste and ensuring its proper application. 


(v) That the appellants were not properly or substantially represented - -. 
before Amcer Ah, J. and their interest was not properly or at all looked 
after. / - 

Benoy Shankar Dhandhania v. Choteylal Dhandhania ... Ves 200 


Confession of a co-accused, if can be made foundation of conviction; 
see Accomplice ing Sea T cae "ess 149 


———— ——— ——of a co-accused, if evidence under section 3 of the Evidence 
Act; see Accomplice T ee ee - eus 146 





1etraction of—Weight to be attached to it, see Accomplice 146 


Confliot between the law of of procedure and substantial rights of the 
parties—Duty of Court to ignore the procedure; see Letters Patent .. 313 


Consent decree against the tenant who undertook to vacate within six 
months—Refusal to vacate claiming protection under Thika Tenancy 
Ordinance 1948; see Thika Tenant... zJ ve we * 183 


Consent Decree—Setting aside of—Proceedings started on application 
filed before the expiry of the Calcutta House Rent Control Order— - 
Continuation of the proceedings; see House-rent ate oes 1 


———of all parties—Condition pre-requisite for grant of Adminis- 
tration..by Ecclesiastical Courts; see Will af sd e.) 186 


Consideration—Balance of convenience if the main ‘consideration for 
court for issuing temporarv injunction; see Injunction — T 18 


Constuction of section 69, Indian Partnership Act, see Arbitration .. + 139 
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PAGE. 
Constuction of statute—Words if to be given the natural meaning even 
if they produce somewhat unfortunate results; see Occupant x 11% 
I 
Contraot—Commission payable for ‘ introduction’ of purchaser—Prin- 
ciple, if applicable to contracts fo1 ‘ sale’; see Commission 214 
~———— Government if has inherent incompetency to; see Contract 275 


Covernvent of India Act 1935,(25 & 26 Geo 5 Ch 42)—Section 
175(3), tf mandatory—No inherent incompetency of Government to 
contract—Bricks delwered under Brick Control Order Permit— 
Priority of contraci—Liability of the Government under section 65 and 
70 of the Contract Act —Conditions necessary for the applicability of 
sections 65 and 7o—An agreement which is unenforceable by reason of 


non-compliance with statutory form, when can be discovered to be 
void. ' 


The plaintiff delivered certain bricks and the said bricks were collected 
under three permits by a Company on behalf of the Chief Engineer, 
Eastern Command. The permits were under the Brick Control 
Order. The plaintiff thereupon sued the defendant on account of 
the price of the bricks supplied and alternatively for compensation. 


The defendant contended that the liability was that of the Company 


and that there was no privity of contract between the plaintiff and 
the defendant. 


Held, on construction of the permits and on the facts, that the Chief 
Engineer, Eastern Command, was the purchaser of the bricks. 


The main points involved in this suit werc—(1) If the plaintiff supplied 
the bricks pursuant to any contract, was the contract binding on the 


defendant having regard to section 175(3) of the Government of India 
Act? z 


(3) Was the defendant bound to make compensation to the plaintift 
by reason of sections 65 and 7o of the Indian Contract Act? 


Held (i) that section 175 of the Government of India Act is mandatory, 
and non-compliance with the provisions of the section renders the 
contract void. 


(ii) That there is no inherent disqualification or incompetency of a 
statutory person to make a contract as in the case of minor. Section 
65 of the Indian Contract Act applies only to a case where benefit or 
advantage is derived under an agreement before it is discovered to be 
void. If benefit is received after an agreement is discovered to be 
void, then it is clear, that advantage cannot be said to have been 
received under the agreement. In the absence of special cir- 
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cumstances the time at which the agreement is discovered to be void 
within the meaning of section 65 is the date of the agreement. Though 
an agreement may be void from its inception there may yet be cir- 
custances in which it may be held that the discovery took place long 
after the date of agreement. 'The oidinary presumption is that the 
parties know the law and are presumed to know it but the pre- 
sumption may be rebutted by special circumstances in,a case, if it is 
proved as a fact that the parties were under misapprehension as to 
their rights and did not know in fact that the agreement which they 
had entered into was void by reason of a Statutory provision of which 
they had no knowledge or appreciation. i 


Held that the earliest date when the agreement was discovered to be 
void was after the bills had been submitted and the lnabiltty of the 
defendant had been repudiated. s 


Held further that section 65 embodying the principle of restitution 
applies to the case where an agreement entered into between the 
parties is void by reason of non-compliance with the express statutory 
provision. Relief under section 65 has not been forbidden by any law 
and it cannot be legitimately argued that in trying to secure such 
reliefs there is any attempt to, do indirectly what has been forbidden 
by law to co directly. 


The principle of restitution enunciated in section 65 should be liberally 
construed in order to do equity and justice between the parties. 


Section 7o of the Contract Act may be invoked by the plaintiff inasmuch 
as goods delivered under the agreement, which did not satisfy the 


statutory requirements, did not make the delivery unlawful. The’ 


provisions of section 70 are applicable to statutory persons where a 
statutory body has entered into a contract which is invalid by reason 
of non-compliance of statutory requirement. f 


The defendant was accordingly held liable to compensation for benefits | 


received by accepting delivery of the goods. 
Ram Nagina Singh v. Governor-General In Counoll 7 
Gontraot with commission agents—Various class—Some require addition 
of terms by implications—Others require implied terms by require- 
ments of Statute, while some others require implied terms by the force 
of established custom; see Commission 


Corroboratlon—Accomplice if can corroborate himself: see Accomplice 


—————— Statement by approver under section 164 Criminal 
Procedure Code, if corroboration in material particulars `of facts 
stated; see Accomplice , 


Cost incurred on implied retainer, if can be taxed by. Taxing Officer; 


see Taxation 
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. Pace. 
Cost to be paid, if means and includes tax—Cost under proviso to clause 
3 of Thika Ordinance; see Thika Tenancy 91 
Cotton Cloth and Yarn Control Order 1945, clauses 18A and 
18B . be 266 
——- Deliver ” - in i danie 188 
(1) (b), Connotation of—If it includes delivery to bailee; see Juris- 
diction asi st a ee 266 
1945, Scope of; see Juris- 
diction or ie ate oe vs S 366 
“Counsel engaged by client and brief delivered to him—Counsel agreeable 
to appear—Bricf withdrawn by attorney on instruction from client— 
—Counsel entitled to his fees; see Taxation 9 
Court, duty of, in conflict between the laws of procedure and substan- , 
tial rights of the parties; see Letters Patent... Ja we $15 
if can appoint a person as administrator pendente lite other than 
the executor named in the Will; see Will’ 126 
———if has,discretion under section 247 of the Indian Succession Act; 
see Will 126 
——— ia India if can claim jurisdiction to try a suit against a Province 
of Pakistan against its Will; see Jurisdiction 52 
jurisdiction of, if taken away where the suit is dismissed as 
against one of the defendants carrying on business within the 
jurisdiction of Court; see Jurisdiction 175 
main consideration of, in granting temporary injunction— 
Balance of convenience; see Injunction tea aes Tes 18 
Court may imply the existence of retainer for the act of parties; see 
Taxation 9 
Contract with commission agents—Implied teims cannot be introduced 
unless required by both parties to give to it business effect; sce 
commission 214 
— —— of employment; details ‘of, not given in the averment in the 
plaint in the suit in another court for the purpose of jurisdiction — 
Suit in that court, if frivolous or vexatious; see Injunction i 18 
Court of Chancery in England—Development of Ecclesiastical Courts 
with reference to; see Will ET E e whe 136 





power of, to allow fees in excess of maximum laid down in the 
Rules; see Taxation o is aaa ieee ES 9 
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PAGE. 
Court, power of, under Original Side Rules, Chapter XXXVI mule 9 
to allow fees; see Taxation ti ja - s 9 
probate, when giants administrauon in pendente lue cases; sce 
Wil ` ss des ses Be ae i 126 
procedure of the, is to aid the admunistration of justice and not 
to hamper it; see Letters Patent m T ses fe 313, 
Crime, finding of the articles of the muidered man if implicates the 
accused in, or affords corroboration of evidence of approver; sce 
Accomplice nt ae se d e 146 
Crown, piocecdings where nights properties and prerogativés of the, are 
involved if only subject to the provisions of Calcutta Municipal 
Act; see License ve sre age 188 
if bound by the provisions in section 421 of Calcutta Municipal 
Act; sce License E ae e we T 188 
— — —not mentioned in the statute, if to be bound by ‘ necessary 
implications '—Calcutta Municipal Act, section 386; sce License... 188 
Deolsions, English, regarding icpresentation and administration, if 
authorities to be followed in Indian Courts; sec Will... 3$ 136 
Deoree for cjectment against tenant—Sub-tenant if has any right to 
intervene to ask for variance in the decree to which he was no party; 
see Sub-termint : E jus Ms Pe 263 
for ejectment passed against the defendant purchaser of structure 7 
only from the landlord before the passing of the Thika Ordinancc— 
Deposit not made within 3o days of the date of decree—The de- 
fendant cannot pet benefit of proviso to clause 3, Calcutta Thika 
Tenancy Ordinance; see Thika Tenancy . g 92 
————ot the High Court, if can supersede an order of the Small 
Causes Court; see Occupant " : ET 118 
Defence of India Rules, Rule 81(2) (bb), sce House-rent A su 1 
Defence of India (Second Amendment) Ordinance, (Ordinance XII of 
1946) section 2; see House-rent T - m 1 
Defendant, subsequent dismissal against one, carrying on business within 
the Courts jurisdiction, if takes away the jurisdiction of Court; sce 
Jurisdiction : E c s eu 175 


Delivery of bricf to counsel after engaging him—Counscl agreeable to - 
appear bur brief withdrawn—Counsel entitled to his fees; see 
Taxation oe ae E ix wei bee 9 


_ 
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Deposit of ducs under ejectment decree against purchaser of structures 
only which was passed before the Thika Ordinance, not made within 
30 days of the date of decree—The purchaser, i£ can get benefit of 
proviso to clause 3 of the Ordinance; sce Thika Tenancy ae 92 


Difference, substantial, in E E property acquied by 

inheritance and that by partition; see Hindu Law 24 

. Disoharge his obligation, counsel willing to, in respect of brief delivered 

but subsequently withdrawn us client —Counscl, if entitled to his fees; 
Sce Taxation s 


Dismissal, subscquent, against onc. defendant carrying on business 
within the Court's jurisdiction, i£ takes away jurisdiction of Court; 
sce Jurisdiction 175 

Division of territories of India—Rights, AEG and ‘Liabilities 
Order, articles 4, 5; sce Jurisdiction f T 52 


Dominion in British ‘Commonwealth of Nations, Pakistan as, if a 
Sovereign State; see Jurisdiction s is ate ni 52 


Eoolesiastioal Courts, history of the bg es of the function of; 
sce Will vss is e. s 126 


————*———— Courts used to grant probate of Will—Administration 
never granted without consent of.all the parties or unless a case of. 
necessity made out; see Will tes D 2n sis 136 


Effect of article 12 of Rights, Property and Liabilities Order read with 
article 4 'of Legal Proceedings Order—Submission by Pakistan to 
Indian Courts and vice versa m E suits; see Juris- 
diction es See és ws 52 


Ejectment decrce against tenant—Sub-tenant if has'any right to in- 
tervene or ask for variance in the decree to which he was no party;- 
sce Sub:tenant EP sis qs T ET 268 


— ————-decree for, passed against purchaser of structure only 
before passing of the Thika Ordinance—Deposit not made within 30 
days of the date of decree—The defendant if can get benefit of proviso 
to clause 3 of the Ordinance; see Thika Tenancy i e 92 


‘ ka NE SOTE E 7 - i $ te 

— — — Suit for ejectment—Tests of bona ‘fide requirement within 
the meaning of clause (f) of section 1r(r) of West Bengal Premises 
Rent Control Act (Yei Bengal Act XXXVIII of 1948)—Meaning of 
the word “ require "—English and Bombay Rent Acts distinguished 
—Bona fide requirements, question of facts—Question of reasonable- 
ness may come—Tenant’s hardship no consideration, 
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In a suit by the plaintiff for the recovery of possession of premises 
No. 36C, Amheist Row, Calcutta on the ground that the plaintiff 
requires the said premises for his own use and occupation, the 
defendant denies that there is any bona fide requirement by the 
plaintiff: 


Held, that when a landlord sceks to eject 2 tenant on the ground of 
bona fide requirement within the meaning of clause (f) of section 
11(1) of the West Bengal Premises Rent Control Act, 1948 he has to 
satisfy three tests: 


(a) That he " requires " the premises. 
(b) That such requirement is for his ‘‘ own occupation " 
(c) That his requirement is “ bona fide". 


The word ''rcquire '" means more than mere wish or convenience or 
fancy of the landlord. The landlord must show some need or necessity 
but it docs not mean an absolute need or an absolute requirement in 
the sense that the landlord will not have any accommodation of amy 
description and that he must actually be in the street before he can 
demand his own house for bis own occupation. 


The fact that the landlord owing to the refusal of the tenant to give up 
possession has to live in other premises temporarily or in a precariofis 
condition of tenure at some place at the time of hearing is no reason 
for holding that the landlord does not require the dwelling house for 
himself. 


The question of bona fide in this context is a question of fact and the 
Court is entitled to look to every relevant fact or circumstances affcct- 
ing the landlord's position. 


Although the word “‘ reasonable ” does not appear in the West Bengal 
Rent Control Act, 1948, question of reasonableness may come for 
consideration in deciding bona fides of the landlord. Gross unreason- 
ableness may in proper circumstances lead the Court to the con- 
clusion that the landlord’s requirement is not bona fide. 


In considering the question whether the landlord bona fide requires the 
house for his own occupation, the hardship of the tenant is not a 
relevant consideration. 

Basant Lal Saha v. P. C. Chakravarty 


Ejectment, suit for, of tenants filed for vacant possession for rebuilding 
~-State of premises, if an essential factor; see Ejectment 
Ejeotment—Tenant—Calcutta Rent Ordinance (Bengal Ord. V of i= 


Licensees—Factors constituting shangers as licensees—Ordinance, if ` 


governs licengces—Tenant inducting licensees, if can be ejected, 
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The facts that there are on the premises persons who are not related to 
the tenants petitioners and secondly that such persons have been 
allowed to occupy portions of the premises although they have no 
“right to do so, constitute them licensees and not subtenants. 


The Ordinance does not govern licensees and accordingly a tenant 
cannot be ejected on the ground that he has inducted licensees on the 
premises let out to him although subletting is a ground for ejectment. 

Bissen Sarup and another v. Kishen Prasad Agarwalla 


BJeotment—West Bengal Premises Rent Control (Temporary Provisions) 
Act (XXXVIII of 1948), section rr(r) (f)—Landlord's plan for rebuild- 
ing a dilapidated house let to tenants sanctioned by the Corporation 
of Calcutta—He paid encroachment fee of Rs. 5,500 for building 
certain proyections—Demolition order by Corporation of Calcutta— 
Landlord” entrusts a contractor to rebuild and applies for permit of 
cement and steel required for rebuilding—Suit for efectment of tenants 
filed for vacant possession for rebuilding—Section rr (r) (f)—State of 
the premises, if an essential factor—Bonafide, interpretation -of—~ 
Inability to secure permits for cement and steel—Adverse inference 
against landlord’s honest requirement, if can be made—The word 
“ require ” in a case where landlord requires the premises for his own 
use involves an clement of need to some extent—Bona fide requirement 
of landlord for rebuilding, when established. 


Proviso (f) to section 11 (1) of the Act does not mention premises requir- 
ing rebuilding. What it states is that sub-section (1) shall have no 
application if the landlord requires the premises boma fide for rebuild- 
ing. ‘The state of the premises is, therefore, not an essential factor. 


The equivalent of the phrase *' bona fide "" is honestly. The landlord, 
therefore, will be entitled to possession as against the tenant, if he 
establishes that he honestly requires the premises for rebuilding. 


No inference can be made that the landlord's intention was not honest 
merely because he had not got permits for cement and steel before he 
brought the ejectment suit. 


If a landlord genuinely intends to rebuild old and somewhat 
dilapidated premises and has the means to do so then it can be said 


that he bona fide requires the premises for rebuilding because they ' 


cannot be rebuilt until he obtains possession and demolishes the exist- 
ing -siructure. 


The word in the Act is not " desire” but "require ". Thus where - 


the landlord bona fide requires the premises for his own occupation 
he is to shew that something more than a mere wish—an element of 
need—is involved to some extent at least. 

The landlord establishes his bona fide requirement for rebuilding when 
the Court is satisfied on the facts placed before it that the landlord 
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honestly desires to rebuild, has the means to rebuild and will 
rebuild, if the possession is given to him. 
Bhaian Singh v. Ganendra Kumar Roy Chowdhury 


Gmergency Powers (Defence) Act 1939 (2 & 3 Geo. 6, dua 62), 
section 11 (3) see House-rent X F e 


Endorsement of Hundi in favour of a partner by a mus or 


debt if created; sec "Hundi 


English rules and practice regarding implied retainer, when to be 
followed; sec Taxation ae EE š 


Estate, life—Claim of a property by Hindu widow, if gives life estate’ 


only; see Hindu, Law oe E 


Evidence, confession of co-accused if—sce Accomplice 


—— — — of alibi in Indian villages, difficulties of production of cogent 


evidence—Accomplice 


hearsay—Cancellation ‘of bail and demand of bond by 
Magistrate; see Bail a m 


— —— ——of approver before Committing Magistrate different from that 
before the Sessions TE which to be preferred and TM see 
Accomplice Ml - etx Kt 


— —————9f. facts stated, statement bv approver under section 164 of 
Criminal Procedure Code if can be used as substantive, and if amounts 
to corroboration in material particulars; see Accomplice 


, principle for granting transfer under clause 13 Letters 


Patent is to give` the PAS opportunity to adduce; . see Letters 
Patent - T 2 - 


` 


uncorroborated, of an accomphce—How to be treated; see 


Accomplice — '... - eg e - 


NS 


Exeoutor named in a Will—Court if can appoint a person as an 
administrator pendente lite other than the executor; see Will 


Exercise of inherent power to grant temporary injunction; see In- 
junction id 2 e. e 


Fees, maximum, allowable under the Original Side Rules—Power of 
Court to allow fees in excess of it; sec ‘Taxation 


Fees of -Counsel—Delivery of brief to Counsel after engaging him 
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197 
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146 


813 


146 


126 


18 
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but brief subsequently withdrawn from him though he was agreeable 
to appear; see Taxation i one 455 


Finding of articles of the murdered man, if implicates the accused in 
crime or affords corroboration of evidence of approver; see Accomplice 


Firm, award made in favour of ar unregistered —Unregistered Arm if 
can go in for reference to arbitration; see Arbitration 


General Clauses Act, applicability of; see House-rent 


provisions of, if applicable to a temporary statute 
like the Defence of India Act; see House-rent ... 


Qilt—Gift by the shebait of a moiety of Ins shebaiti to his sons—Gift 
challenged as bad—Gift in favour of persons standing next in the line 


of succession, if valid. 


Shebaiti though regarded as property is a special kind of property. It 


is an amalgam of office and property in which the element of ‘office’ 


namely the duties and obligations of shebaits is the more important 
and the elcment of property is secondary. 

‘The concept of shebaiti is contrary to and inconsistant with the concept 
of transferability of such right. 


The sh&bait can transfer his shebaiti only when such transfer takes 
the shape of a complete renunciation of his entire interests in the 
shebaiti in favour of the person or persons standing next in the line 
of succcession. 


The shebait cannot transfer his shebaiti in such a way as would amount 
to a sale of or trafficking in religious office for gain. 


Even if a particular transfer of shebaiti does not amount to a trafficking 


for gain of religious office, it mar still -be Wnpeiched if 1t is not a 
bona fide transaction. 


The transfer of shebaiti for imperious or unavoidable necessity, such 
transfer being clearly for the benefit of the deity, may be up-held. 


Though the shebaits may for the sake of convenient management of 
the debutter property and worship of the deity enter into an arrange- 
ment or scheme amongst themselves whereby each shebait may get a 
pala or turn of worship, yet it is nothing more than an arrangement 
binding so far as ordinary routine management is concerned. The 

- shebaiti is not identiqal with and cannot resolve itself into mere palas 
or turns of worship. 
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Palas cannot be transferred excepting by custom or in cases where it 


amounts to a complete renunciation by the transferor of his entire. 


interest in the shebaiti in favour of the person or persons next in the 
line of succession. 


In the present case the transfer being only of a moicty of the shebaiti 
right of one of the shebaits it did not amount to a .complete 
renunciation of his entire intercsts and hence bad. Further the 
transfer was not bona fide and akin to a transfer for personal gain and 
hence bad. 

Sree Sree Bameswar Bamdev Shiva v. Anath Nath Mukherjee 


Gift to a class—Some not born at the time of death of testator — Others 
who were born can take; see Will 


Government, if has inherent incompetency to contract; see Contract 


liability of, under sections 65 and 7o of Indian Contract 
Act; see Contract oe - 


Government of India Act 1035, saving clause in section 103(1) of, if 
wide enough to authorise the continuation of the proceedings for 
setting aside the consent decree started on application filed before the 
expiry of the Calcutta House Rent Control Order; see: House-rent 








(36 Geo. 5, Cl. 2), section 102 (4); see 
House-rent "T se sa ads d es 





sections 172, 178. 





section 175(8) 


Grant of perpetual injunction, general principles for, it REN to 
granting of temporary injunction; see Injunction - 


Ground of transfer of case under clause 12 of Letters Patent—Apprehen- 
sion regarding fair trial in the mind of the applicant; see Letters 
Patent wie ves "e d 


Hearsay evidence—Cancellation of bail and demand of bond by Magis- 
trate; see Bail - vee 


High Court, power of, to transfer a case—Extent of; see Letters Patent 





———Calcutta, in Original Jurisdiction, if has inherent powers 
to grant temporary injunction; see Injunction ... ro 


————— —— —4dea ee, if can supersede an order in the Small Cause Court; 
see Occupant ... tee as er m on 


Pace. 
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275 


275 


818 
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318 


18 


118 
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High Court, jurisdiction of, under sections 45 of the Specific Relief Act 


for acts done or to be donc out of the limits of the Ordinary Original 
Civil Jurisdiction of the Court; see Jurisdiction 


High Courts (Bengal) Order, article 13(2) 


Hindu Law—Stridhan—Hindu widow Burhan of probet with moncy 


received on dissolution of partnership of husband and hts brothers— 
Widow to get only the income thereof—The property to devolve on 
her husband's heirs and not an her heirs after her dcath—Property 
obtained by Hindu, widow under compromise—Stridhan, if the inten- 
tion’ was to give her an-absolute estate—No difference in principle 
between women’s property acquired by inheritance and that acquired 


by partition. 


According to Mitakshara there is no substantial difference in principle . 


between the -women’s property acquired by inheritance and that 
acquired by partition. The share which a Hindu widow obtains on 
partition of the joint family property is not her stridhan in the sense 
that on her death it passes to her stridhan heirs. It is really given 
to her for her maintenance and on her death it devolves upon the 
heirs of her husband in the absence of an cxpress agreement amongst 
the co-sharers.to the Y and not Men: her own heirs. 


Poss Obtained by a woman undi a compromise or settlement’ of 
any chim which she makes is her stridhan if on the construction of 
the document and having regard ‘to the surrounding circumstances, 
intention was to give her an absolute estate. The fact that she claim- 
ed as a widow does not ney cut down her estate to a mere life 
estate. 


Nani Bai and others v. Rai Bahadur Pritam Chand and others: 


epu cnr aaa ul s ^ 


Hindu pidi Cami ofa property as Hindu widow, if life estate only EE 


see Hindu Law s IURE 


Hindu widow obtaining a share of the joint T Por on PNE 
if stridhan; see Hindu Law - 


yain 


^ 


Hindu Disposition of Property Aot, applicability of; see Will 


S e a 


House-rent—Calcutia House Rent Control Order, paig. 9B (3)—Calcutta 
Rent Ordinance (Bengal Ordinance No. V of 1946), section 17—General 
Clauses Act (X of 1897), Government of India Act, 1935 (26 Geo. 5, 
Ch. 2), section roa(4)—Defence of India (Second Amendment) 
Ordinance (Ordinance XII of 1946), section 2—Defence of India Rules, 
Rule 8r (2) (bb)—India (Central Government and Legislative) Act, 

.1946-(9 & ro Geo. 6 Ch.'39), section. 5 amending section roa(4) of 
Government of India Act—Effect of saving clause of section roa (4) on 
temporary or expiring statutes like Calcutta House Rent Control 


859 


PAGE. 


24 


97 
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Order—English Law—Emergency Powers (Defence) Act, 1939 (2 S 3 
Geo. 6, Ch. 62), section rr (3)—Interpretation Act, 1819, section 38— 
Small Causes Court Judge, 1f has jurisdiction to proceed under section 
9 B of the Calcutta House Rent Control Order on the cxpiry thercof. 


* Although the provisions of the General Clauses Act do not apply to x` 
temporary statute like the Defence of India Act and though the - 


language of the saving clause in- section 102 (4) of the Government of 
India Act is elliptical and less comprehensive than the language of 


section 3 of Ordinance XII of 1946, it is wide enough to authorise the * 


continuation of thc proceedings for setting aside the consent decree 
which was started by the application filed by the opposite party on 
12th. July, 1946 bcforc the expiry of the Calcutta House Rent Control 
Order. , c 
The provisions of the Government of India Act can be invoked for con- 
sidering the effect of the expiry of the Control Order which was 
issued: by the Governor of the Province as the ultimate source of 
authority of the Governor to issue the Control Order is section 102 


` Government of India Act and the effect of the expiry of the Control : 


Order must be determined by reference to the provisions of section 
102. 


Paragraph 9B of tbe Control Order remains alive for the purposes of a 
proceeding commenced under it before the date of expiry although it 
is dead for all other purposes. 

. 

Inspite of the expiry of the Control Order on goth September, 1946 
the Small Cause Court Judge had jurisdiction to decide the appli- 
_ cation filed by the opposite party on 12th July, -1946 and that para- 
` graph 9B of the Control Order remained alive for the purposes of this 
proceeding. Prae 

Dawoo Dayal Kothari v. Giridhari Laha eae a 


Hundi, endorsement by a firm in favour of a partner, i creates any. 


liability or debt; see Hundi 


PAGE. 


33 
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Hundi, dated 13th November, 1933, drawn by a stranger in favour of a 
firm before dissolution payable 56 days after date i.e. 8th January, 
1934—Hundi endorsed. by the firm in favour of one of its partners, 
the plaintiff —Thercafter ithe firm was ‘dissolved with effect from jist 
December, 1933—B» the deed of dissolution, dated r4th February, 
1934.0ne of the partners the defendant No. 6 agreed to pay the debts 
and liabilities of .the fism and to indemnify the plaintiff in respect of 
any .claim- or action in.respect of any of the debts of the firm— 
Thereafter the Hundi was dishonoured .by the drawers by non- 
payment—Presentment of. the Hundi not pleaded in the plaini— 
Thereafter agreement between the plaintiff and the drawers of the 
Hundi on oth June, 1934 by which the drawers agreed to pay the 
debt duc on the Hundi on certain terms and condition and pledged 
15 barrels of lizard skin as security —After, dissolution of the firm the 
defendant No. 6 carried on business under the name and style.of the 
old firm as the sole proprietor—The plaintiff sued the drawers of the 
Hundi being defendants Nos. x to 4, the defendant No. 6 his co- 
partner in the dissolved firm who continued to carry on business under 
the old name of the firm and the old dissolved firm being the de- 
fendant No. 5 on the Hundi. 


Held: (a) That the endorsement of the Hundi by the firm in favour of 
the plaintiff, a partner, did -not „create, any, debt or liability between 
the plaintiff and the firm "because "no action can be biought by a 
firm against one of its partners nor by one of. the partners against it, 

_ the płinciple being that in any such action one person at least. would 
appear both as plaintiff and defendant and the plaintiff on recover- 
ing the, amount claimed can be called upon by the defendant to 
contribute. f 

(b) That the Hundi being payable 56 days after date, the cause of 
action of the plaintiff on the Hundi did not arise until the 8th of 
January, 1934. The firm having been dissolved on the gist of 
December, 1933, beforé the plaintiff's cause of action arose under 
Order go Rule (1) of the Civil Procedure Code, the plaintiff could 


not sue the firm in its firm name. _ dai oe E 


(c) That the defendant Now yp i.e» the:old firm:was not liable on- the 
Hundi by reason of the endorsement by the firm as no such endorse- 
ment could create any Habiu as between the RM and the firm. 

ore ee "x yt 

(d). That the defendant No. 6 was not liable « on the Hundi as he was 
not the indorser. The defendant No.-6^was.not also liable by reason 
of his undertaking to pay the debts of the fim under the deed of 
dissolution as the endorsemerit didinot'create any- debt as between the — 
plaintiff and the firm. : 

(c) That the plaint.did! not disclose: ‘any. cause of.action as the plaintiff , . 
did not plead presentment of the Hundi in the plaint. 
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(f) That liability for the Hundi so far as the firm was voncerned as an 


indoiser, was discharged by reason of the agreement between the plàin-' 


uff and the drawers, dated the gth of junc, 1934 as the samme was not 
with the consent of the firm or the defendant No. 6._ 


(g The suit against the defendant, No 6 was barred by limitation as he . 
was joined as a defendant by an order of amendment, dated the syth ` 


of July, 1937 which must be regarded as thc earliest date of which 
this suit is to be deemed to have been instituted against the defendant 
No 6. The cause of action against the ‘defendant No. 6 being based 
on the deed of dissolution, dated the 14th of February, 1934, the suit 
must be deemed to be bared against the defendant No. 6 on the e7th 


of July, 1937. 
Mean Mohammed Siddiq v Mohamed Akbar 
Implied :ctainer, when to be held; sce Taxation 


terms when can be introduced in a contract with commission 
agents; sce Commission - um er 


deri dca: to contract, Government if has inherent; sce Contract 


India (Central Government and Legislative) Act 1948 9 & 10 Geo. 
6 Ch. 39), section 5; see Housc-rent » sve 


Indian Contraot Act, scctions 65, 70 


secuons 65, 7o—Liability of government under; 





see Contract 





section G5—Principle of restitution wheie appli- 
- cable; see Contract V 


Indian Evidence Act scction 30. 114, 133 us EC 


Indian Independence Aot, sections 2(2), 3(3), 9(x) 


Indian Independence (Arbitral Tribunal) Order, effect ot te ails 
of; see Jurisdiction an 


Indian Independence (iInoome tax) Order 1947, piovisions of 
Indian Independence (Legal Proceedings) Order 1947, Axticle 4 


Indian Independence (Partition Counoil) Order, piovisions of-—Effect 
of; see Jurisdiction " $ d 


Indian Independence (Rights, Property and- Liabilities) Order, 


article 12: see Jurisdiction »- 


PAGE. 
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ʻi Pacr. 
Indian PAIE Aot, section 69 ... sis ize E 189 
Indian succession Aoh, sections . 118, T 25 s M ` - 97 
Indian Succession Act, ‘section 247 A E s s. 186 
—— section 247— Court if has discretion in the 

matter; sce Will sis ise A" Ww. 7 126 
—————————— ——section 347 replaces section 34 of the Probate 

and Adimnistration , Act 1881 which is based on Piobate Act, 1857 

(British)—English, decisions, sf authorities to be followed in Indian 

Courts; see Will i sss 3? e um Ves 2 126 
Inference, adverse, against landlord's honest requirement of premises ~ - 

if can be made for his inability to sécure permits for steel and cement; 

see Ejectment , toe MEE ^e ee 0 ABT 


— —— —aádveise—Unwillingness of the- female: members of the- family 
of accused towards police investigation; ses- Accómplioe ©... 5 o s... = 146 


Inherent power of Calcutta High Court in its- acm usada to 
gnat temporary a Naty see Injunction ss e 18 


Infunctton—Temporary—Caleutta High Court Original Tudidicós, if 
~ ‘bes-inherent powers apart from the- provisions of: Civil Procedure 
Code; see. Injunction ace 6 T T 18 


Temporary Injunction—Calcutta High Cout in Original 
Jurtsdiction—Inherent power to grant temporary injunction, when to. 
“be oxercised—Defendant entered into a contract of employment with 
plaintiff—One- of. the. terms inter alia was that remuneration to de- 
jendant was payable in Madras—Breach: of contract—Suit filed in 
Calcutta: High: Court on May 29, 1945—Written statement filed in 
December, 1948—Suit filed by defendant in Madras on June 29, 1948 
—Cods: of Civil- Procedure (Act V -of 31908), section ro—Multiplicity 
of suits—Prevention. of multiplicity of suits—Specific Relief Act. (I. of 
1877), sections 54; .56—Rerpetual injunction when granted—Code of 
Civil Procedure, Order 39 Rules 1, s—Temporary injunction—In- 
herent power, of Calcutta High Court. in original jurisdiction only 
to be exercised; if multiplicity of actions be proved by plaintiff to be 
vexatious—Burden of proof -on plaintiff—Averment in the Madras 
flent for, purposa of Gurisdiction that remuneration: “ payable in 
Madras.'"'—No' particulars of contract of employment in that plaint— 
The querment not frivolously made nor. is vexatious. 


The Calcutta: High Court im its Original Side has inherent’ powers to, 
grant temporary. injunctions apart from the provisions of the Code of 
Civil Procedure. 


" 
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‘Apart from the special circumstances which determine whether: the: ~tt" 
Court should in its discretion grant an injunction before the hearing 
. of the suit, the same general principles must equally apply to the <"'' 
granting of a temporary injuncuon as to a perpetual injunction and 
those principles must therefore be sought in the sree Relief -Act = s` 
itself. 


Balance of convenience is not the only or even the main consideration ' - 
to induce this Court to issue a temporary injunction restraining the 
defendant in the suit in this Court from proceeding with his suit in 
another Court. This Court must be satisfied that the other suit is 
vexatious and an oppressive multiplication- of actions. Inconvenience^ ^ 
of the plaintiff in Calcutta suit does not determine that the other suit is 
vexatious or oppressive. 

The averment in the plaint in Madras suit, for the purpose of -juris- 
diction, that remuneration was payable in Madras without giving 
details of the contract of employment does not make the suit in 
Madras either frivolous or vexatious. 


.The Metal Corporation of India Ltd. v A. 8. Subbalyer: . MUTET 18 
Interpretation, rule of, see License E» ss (438 0188 
intarpratatan Aot 1818, (British) section wanda Housb rent : P (7 Š 
Jalkar, if implies any right to ilie soil; MOT l E b il MT 


Joint family property, share of, obtained by Hindu widow'on partitiòn, 
if stridhan; see Hindu Law ae ots wes 2s 24 


Jurisdlotlon—Bengal Agricultural Income-tax Act (IV of 1944),. sections 5, . 
i4(2)—Manager of Chakla Rosanabad Estate, situated partly in - 
Districts of Noakhali and Tipperah and partly in Sylhet, served with 
notice in 1945 by Agncultural Income-tax Officer, Dacca Range, to 
furnish Maharaja of Tipperah’s (the ownei's) total income therefrom. . 
—Tripura State filed a suit in 1946 in Sub-Judge’s rst Court at Dacca 
against Province of Bengal and Agricultural Income-tax Officer, Dacca- 
Range, with a prayer for injunction—Suit transferred to Sub-Judge's. 
and Court at Alipore in 24-Perganas—Domimons of Indian Union 
and Pakistan formed on 15th August, 1947—Chakla Rosanabad fell in 
the Province East Bengal 1.¢., East Pakistan—Province of East Bengal 
substituted for Province of Bengal and second defendant's name struck- ~ 
off by the learned Sub-Judge—Province of East Bengal filed written .- 
statement contesting the jurisdiction of Alipore @ourt, it being a 
Province of Sovereign State of Pakistan, to. try the. suit—Objection 
overruled—Indian Independence (Legal Proceedings) Order 1947 Article 
4(r)—Revision petition to High Court by the Province of East Bengal 
—Rule and: Principle of Comity of Nations—In promulgating the 
different Orders, intention of Governor-General to depart from the ! 
Rules of Comity of Nations—High Courts (Bengal) Order r947, Article < 
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13(2)—Indian, Independence: (Rights, Property and. Liabilities) Order 
1947,- Article ra(n ,(a)—Substitution—Indian Independence - Act, 
sections a(a) (a), 3(3).—Passing of territories—Government of India Act, 
1935 (26 ,Geo. V Ch. a), sections 17a,. 173—Indian Independence 
(Rights, Property. and Liabilities), Order 1947; Article 5—'' Land ”, 
meaning of—Articles 7, ro(3), joint ownership—Rights, Property and 
Liabilities Order, Partition Council Order. and Arbitral Tribunal 
Order—Division of assets and liabilities only and not of sovereign 
rights—Right tö tax its own subjects—No substitution of Province of 
` East :Bengal—Proceedings. initiated by Income-tax Officers notice 
lapsed after partition in 1947—No declaration against Province of East 
Bengal possible—Diplomatic Privileges: Act (7 Anne C. 12), section 3— 

^ Immunity of foreign Sovereign -State—Immunity wawed in which cases 
—IHilng of Written Statement contesting jurisdiction: does not amount 
to waiver—Original defendant i:e.,- Province of Bengal having ceased 
to exist, suit abated. n: ` 

Although Pakistan is only a dominion in the British Commonwealth of 
Nations, just as the Dominion of India is, thére-can be no doubt that 
for all practical purposes it is a Sovereign State and for the purposes 
of the ‘jurisdiction of the Indian Courts, it is a'foreign Sovereign 
State. It cannot therefore be disputed tbat under the rule and 
principle of the Comity of Nations a Court in India could claim no 
jurisdiction: to ` try a mc against 3 a ‘Province of Pakistan against its 
wil c ^7* 


Da 


No Coħrt has jurisdiction to entertain an action for the enforcement of 
a revenuc law of a;Foreign State. - 

. In view of the wide language of Article 4 of the Indian Independence 
(Legal "Proceedings) Order and of the provisions of the certain other 
orders promulgated at the same time, it cannot be held that, in mak- 
ing these laws, the Governor-General did not intend to depart from 
the rule of International Comity that onc Sovereign State could not be 
subject. to the jurisdiction of the Courts of Sule 


There cannot therefore be any possible doubt that in enacting Article 
13(1) (a) of the,High Courts (Bengal) Order, it was intended to subject 


the Province, of, East: Bengal. to the jurisdiction of this Court on its. 


Original Side, in all pending : actions in which it might find itself a 
party interested. The Legal Proceedings Qrder deals with pending 
action in Subordinate Court but in this regard there is no distinction 
between the High Court axd those Courts, which are all Courts of 
Indian: Dominion. ' ~2. : 


The authority "which at the relevant date had jurisdiction over the affairs 
of both the Dominions intended to depart from the principle of the 
Comity of Nations in respect of pending proceedings and expressly 
enacted that in'^such cases one Dominion would be amenable to the 
jurisdiction. of the Courts of. the other. t 


365 


PAGE. 


366 THE CALCUTTA LAW JOURNAL. © ^ [VoL. $4; 


Pack 

Article 12 of the Indian Independence (Rights, Property and Liabilities) ` 
Order'is clearly. complimentary to Article 4 of the Legal Proceedings 
Order and the effect of two provisions read together is that, in cases - 
where they apply, a Dominion or a Province, succeeding to the rights 
abilities or property to which a proceeding pending before a Court 
in the other Dominion relates, must submit to- the jurisdiction of 
that Court. - 


In spite of the wide language of Article 4(1) of the Legal Proceedings 
Order, a proceeding pending in a Court of that part of the old 
provinces named which has fallen to one Dominion but involving 
nights or liabilities which are now the rights or liabilities of the other ^ 
Dominion or a Province thercof, can continue only if such rights or 

. liabilities wére transferred under clause (1) or. clause (2) of Article 12 
of the Rights, Property and Liabilities Order as the case might be, 
so that the successor Dominion or Province could be legally substi- 
tuted. If there are any rights or habilities which in fact now belong 
to the other Dominion or a Province thercof but were not transferred 
by the Rights, Property and Liabilities Order, in. whatever other ways 
they might have been transferred, and the rights or liabilities involved 
in a ‘pending proceeding are such rights or liabilities, then the pro- 
ceeding cannot continue. ; 


So far as the land is concerned the territories -of Chakle Rosanabad, 
which are now a pait of East Bengal did not pass to that Province 
by or under any Order, but passed under section n 2(2) (a) and 8(8) of 
the Indian Independence Act itself, . 


The word ''land" in the expressions '' Land vested in His Majesty 
for the purposes of the Governor-Gencral-in Council’ and '' Land 
-vested in His Majesty for the purposes of-a Province ” im sections 173 < 
and 173 of the Government of India Act, 1935 as also in the expression ` ° 

. "Land vested in His Majesty for the purposes of: the Province of 

: Bengal " in Article’ 5 of the Indian Independence (Rights, Property 
and Liabilities) Order, does not mean the territory of India or ot the 
Province of Bengal but the land held by the Government as such as: 
the owner or proprietor thereof. 


Arncle 5 of the Indian Independence (Rights, Property and‘ Liabilities) 
Order has no concern with the division: of. the territories of India. 
This is clear fiom the provisions of Articles 4 and 5 of the Order itself 
which provides for the joint control of certain pu byt two Dominions 
or two Provinces. 


Article 7 ot the Order docs not transfer any rights, for "ed from the 
fact that it is concerned with tangible property, the provision made 
by it às not one of partition but of Joint ownership. 

Article 10 (2) of the Order is conceined with liability for an actionable- . i 
wrong other than breach of contract and: it is impossible to say that 
by serving a notice on the plaintiff under the Bengal Agricultural 
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‘Income-tax Act.through one of its officers; the Province of Bengal had 


committed an actionable- wrong. ‘As-no liability for an actionable . 


wrong is involved in.thc suit, no right tó* proceed:against-the Province 
of East Bengal can be established -on «the- basis that the liability was 
transferred to :that. Province under: this Article. . 


The Hoke, ‘Orders: uis "dh. Iudependence (Rights, oe and 
Liabilities) : Order, Independence: (Partition Council). Oider and the 
Indian Independence (Aibitral.'TIribunal) Order are only concerned 


with the actual division of the physical assets and' specific liabilities . 


and have no reference to the sovereign rights arising out of the very 


creation. of »two` independent’: Doininions with specified territories - 


assigned.-to-.them: The .terrilories are divided by the- Independence 
Act itself; and since theAct creates: two-states with the status -ot 
Dominions, the .sovereign' rights in respect: of thé territories assigned 
to each of: them’or to’ the new Provinces created, vested in them at 
once. ae further ae or allocanion is evade 


The piven: “ot sa section 2 m section 9 of the independence Act 
contemplates -propertics-. owned . by: the Governments. as such and 
specific rights, "duties and liabilities -which-.are’ owned by or had 
accrued to'or lay on or had been incurred by the' central or provincial 
Governments in their àdministrative capacity." ‘The- section docs -not 
contemplaté süch-a:right as the right of a Province'to-tax its own 
subjects with respect to income carned to propérties within its own 
terfitories. Thus in Article 4(1) (e) of-the Arbitral Tribunal Order, 
the-word '' Assets ’’ in the expression *' the division between the new 
Provinces of'East Bengal antl. West Bengal of tbe -assets and liabi- 

- lities-of the existing Province of Bengal” cannot mean and: include 
rnin: ‘or rights and powes going with the Sovereign Status. 


Reading: Article 12 of the Rights, Property and Liabilities Order with 
Article 4 (1) of the Legal Proceedings Order, -the true position seems 
to be that while the rule of International Comity has been departed 


„from to a certain extent and each: Dominion or the Provinces thereof. 


have been made subject to the jurisdiction of the Courts of the other 
with respect to certain pending proceedings, yet departure is of a 
limited character and is confined to .cases where the rights and 
liabilities ‘involved are not incidental to the 'Sovereign. Statüs and 
are included amongst those’ transferred specifically " ihe Rights, 
Property and Liabilities ‘Order. 


Bt Be WX. ee cd's 


The right: challenged by the first prayer viz., a declaration that the 


provisions of the Bengal Agricultural Income-tax Act so far as it. 


imposes a liability on the plaintiff are ultra vires, is not a right which 
passed by or under the Rights, Property’ and Liabilities Order but 
one which passed under the Independence ect itself. "Thus, so far 
as the first prayer is concerned the suit cannot proceed against the 
Province of Fast Penge 
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With regard to the second prayer viz. a declaration that the notice 
served by the Agricultural Income Tax Officer in 1945 was a bad 
notice and no assessment can be made on its basis, provisions have 
been made by the Indian Independence (Income-Tax) Order 1947 
with respect to proceedings under the Indian Income-tax Act and 
Excess Profits Tax Act only but there'is.no provision anywhere by 
which pending proceedings under the Bengal Agricultural Inoome- 
tax Act initiated by thc Province ef Bengal were transferred tó the 
corresponding tax authority of East Bengal and directed to be con- ` 
tinued by him. 


It any cause of action exists against the Province of East Bengal for 
their having proceeded to take over and complete the assessment 
proceedings it is a fresh causé of action for an act done by. the 
Province of East Bengal in the first instance and not a cause of action. - 
for having continued under a transferred right the proceedings 
initiated by the notice of 1945. As in the proceedings initiated: by 
the Income-tax Officer notice lapsed with the partition, no declaration 
against the Province of East Bengal can be asked for nor can that 
Province be brought on record as having succecded to the right 
continuing the proceedings. "p 


The present proceeding cannot be continued against the Province ot - 
East Bengal in the Alipore Court under Article 4(3) of the Legal . . 
Proceedings Order. ; 

A foreign Sovereign is entitled to immunity from civil proceedings: in 
the Courts of any other country unless upon being sued he actively 
elects to waive his privilege and submit to: the jurisdiction: Thus . 
mere filing of written statement, of formal applications for adjourn- 
ments for time to file additional written statement after amendment 
of plaint and appearence at the hearing of certain applications filed 
by the plaintiff by defendant Sovereign State who contended the 
jurisdiction of the Couit as a preliminary issue, do not amount to 
waiver of objection to jurisdiction and do not disentitle the. Sovereign 
State from relying on its immunity under the Rule of International 
Law.” 


The truc position is that the order for substitution is wrong and the 
original defendant having ceased to exist there is no one against whom , 
the right to sue survives and so the suit has abated. M 
Tne Province of East Bengal v. The State of Tripura ... ES ga 
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sored Calcutta: High Gourt ‘in Original," "it^ ha" itilicfent powers’ | ae 
to ee e injunction; See ‘Tiajunition! OR itan ton i ETT. 
ieai *ueaR 4 Velbst uu du n) ots Wat daa th duh TN H 
‘contention against" Foréign ‘Sovereign’ Slate "files Written " 
staterient--Waivei "of privilege if'any:esee! Jurisdiction" on antur 
eb xa hun 5; faa Md. IN Ma^ 


sSiBzT anio ARIA! aT bzj MURS J bce OUT Duie su 7 
ET he purpose of, averiient in plant i another | court— 


` —Without details of the contract of employment—Suit i in ‘that court ^ 


if frivolous, or vexatious; see Injunction wun Com woe 18 
e ^ Mt ATE - A iw pes m 
WA anuo post tea Wa c € " A L Kas 
at Court, , if _ taken: as where the, suit iis ‘dismissed. as’ 
against, one. of the, defendants ui aedi on business-within the. court's 
jurisdiction; see JR. vus vb. oA cie ipta ees cruces ec. 195 


IE "EA n) E Of; ze dove bees m EE: 
———————cob Hight Court’ under section 45 of "m pes Relief ' < 
Act ‘for acts ;dorie or'to be.done'"out the” limits: of the: ordinary - 
Original ‘Civil Jurisdiction: of the- Conii: see Jonsdicnon E - 266 


Ua tetra "T oN 15 TEES Vp 4*3 ` HNA 


— ch oe" aide 45 “of ‘the Specific Relief Aa Jurisdiction of the 
High ' Court under section 45 Of the ‘Specific. Relief Act for acts done 
or to 'bé done ‘outside the limits of the ordinary original civil juris: 
diction of "Court -R2spondent's: office” in Madras. within the limits of, 
the ordinary original civil jurisdiction of the High Court, whether giver | 
jurisdiction to the High Court—Cotton Cloth and Yarn (Control) 


Order) ys; IClaises 18A and 388-7 he word! * i deliver ? H explained: 
and defined Scope" LA ihe Control prüer, examined... 


MC 


E t 24 ii. X4 (a 
ios Ken Nas. dé | to the High , Court ‘of „Madras ay. the, i 
ats under, section 145 of the Specific Relief Act,,, 1877, against- the 
punit, Jt concerns the validity of certain s seizures made by the 
respondent o, yam, belonging to the appellant. The appellant ; who | 
carried on cotton spinning and weaving business in Madura used to, 
hand over outside weavers extra yarn produced at the appellant's 
mills in order that it might be woyen into cloth by, the said weavers 

' for the appellant, and be biought back to the milis as, finished cloth, 
The outside weavers, were paid piece rates i.e. according to the 
quantity of cloth which they. ‘produced. , The transaction was one of 
bailment and Not a sale. The questions aroge -whether the delivery , 
of yarn to. outside, hand- loom | weavers falls ‘within ‘clause 18B (1) (b 


of thé Control Order and whether the application under section 45 of 
the Specific Relief Act was, maintainable. : i 


i 


at 


Held, (8) in: the absence | of any, special , explatanan. of, the. term | 
a deliver ” used in, Clause 18B G) s of the Control Order limiting 
its meaning, it must be understood in- its ordinary, sense of handing | 
over, pos sion. At would, include delivery. of posession t to a bailee.. 
There i is s nothing i in, the Control ‘Order ‘which requires word" deliver " 
tp be construed- in a way ifferent from its usual meaning. 
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“ay Though the respondent might have his, office in. Madras ‘within the: 1.74. 
:, mits of ordinary original civil _jurisdiction..of.,the High. Court, it  , 
was clear that the act with reference to which relief was asked took 
place outside the limits of the ordinary original civil jurisdiction of 
the High Court and therefore ; ithe application under section- 45 of the 
Specific Relief Act could not lie. 
The Gree Meenakshi Mills, Limited v The Provincial Textile — 
Commissioner, Madras ae MEET 
‘Jurisdiction—Su:t for compensation—-Goods . under transit though 
South Indian Railway, Bengal Nagpur Railway and East Indian Rail- 
way, lost in part—Loss of-9 maunds in weight—Suit in Small’ Causes 
: Court, -Calcutta, against ' Governor “General in Council representing zi 
| ! Bengal Nagpur Railway and East Indian Railivay—Indian Railways `" 
Act (IX of 1890) section 77--Code of Ciwil Procedure (Act F of 1908), 
section 80—Notices duly served—Presidency. Small Cause Courts Act 
(XV of 1882), section 18 subsections (a), (c)—Suit if against one ^" 
defendant only—Suit even if against two: entities.. (defendants) Court: ~)? 
has jurisdiction under subsection (c) as leave was granted—Suit 
against East Indian Railway, dismissal of “suit in part—Jurisdiction 
to be decided on the allegations in the pleadings—Jurtsdiction vested , 
in Court—Subsequent | dismissal against one, defendant, carrying, on 
business within the Court's jurisdiction, if lakes away, jurisdiction 
of Court. 


—- 


' 


A consigriment of ‘black pepper was. loaded at a ‘town n Alleppy. on the 
South Indian Railway and it was to travel over threc ,Tailways the. 
South Indian Railway, the Bengal Nagpur Railway ‘and the East 
Indian Railway and the delivery was.to take place at Gaya on the 
East Indian Railway. On delivery a shortage of 9 maunds was dis- 
covered: 'A suit for compensation in the Court. of Small Causes! at^ 
Calcutta’ against the Governor General in Council 5 was decreed. “The ` 


application against it to the Full Bench | there was ' dismissed. On” 
revision: 


$ dj. (9 exor 


Held, the' Governor General ui Council, „and now the Dominion’ of 
India, owns’ the Railways and’ therefore. upon the true view of the 
facts‘of this case, this was a suit against one defendant and ‘one | * 
defendant only, namely the Governor General in Council and now the `” 
Dominion of India and this case clearly falls within’ ‘section 18(a) j 
Presidency Small pue Courts Act and the. Court ‘had jurisdiction: ' 


If the suit is regarded as a suit against two ‘entities, namely, the East 
Indian Railway having its head-quarters at Fairlie Place within the - 
jurisdiction of the Small Causes Court and the Bengal Nagpur Rail.  ' 
way having its head-quarters at Kidderpore outside the jurisdiction, it 
is clear fhat the Court had jurisdiction under section 18(c) as that 
provision requires that any one of the defendants at ‘the time of the . 
institution of the suit actually and voluntarily resided or uen on. 


Vos 84) nom dypkx oe peni m j 37i 
a f B i Pace. 


business: within, the Er is: o£ ihe, Jurisdiction, óf. the,Court-and qg: 
Spo either that leave. of | ‘the Court, had, been given for, the, institution of the sy, 
suit, which had been done in this case; or that the defendant who 
did not.reside or „carry. on business; within the limits. acquiesced i in the, 
DE institution of the mit. {+ denh xni Bore cebtd Wa cn — M.ocpuling 
'Éven if.it de found; that, Baia): Nesp Railway, was, solely» responsible ania 
, and the suit against ,the Kast-Indian: Railway, be, dismissed, there 4 
was no dismissal at all of the suit in part as the suit was,in reality 
. against one,,entity yiz. the Governor, General in, Council, Mow. ther; 3! 
ia f Dominion of India. e dd E "aV Ad taazpae o sy 


:1, The question of jurnatédod must’ be decided upon the: allegations in.jigs — 
the pleadings and it must be decided before the case begins whether 

or not there, is "jurisdiction. Ifon the .face: of- the, ipleading the. 

Court has jurisdiction, it matters not that;later the suit as. against,the.- 

person: who carriéd on business or resided within the jurisdiction is 
dismissed., . ; ab ads svete tr ac) as K € cpé «Seas - 00 

; , Dominion of, India u., Jagadish Prosad, nates a Par tale di, bebe 175 


Justloe,. procedure sof the, Court is to. aid the. administration; of, and not 
Gor to hamper it; see Letters, Patent. E. s $ibpeu js. 6. v 818 
“ Land’; 5 land. ayested , iniHis Majesty Tor, fice {purposes of the 
Governor Generalin .Çouncil, h and “land vested,in His, ele 
for, menus c of'a:Province,";- connotation. of; see Jurisdiction ; sse. s — 53 
xu We Tet pial aaa SA w Bw Ai: TUA POIDA cena ae d 
— ——of. territories, in India before, partition, „if passed. after partition <, 
under any order promulgated -by.-Governor .General=-Indian . Indepenc: 2 
dence, Act scctions 2(2) and 33);. see. Jurisdiction... wave bh ang $ed. 53 
Landiord;. adverse: unference against, honest requirement, f, uf can ,be. zi» 
made ..for, his inability „tò secure permits; ;for CELLA ycement;, see. « 





KORA ublzwutt i Joar 5535. no oduá as cle. iG “itt of 157 
g Deu ana LPa 42 
— "Bard fide requirements of—connotation of—West pie 
^ Premises: ‘Rent, Contro Act 11948, section (1). xf see: ;Ejectment taper yt C108 
Sod ays eer od OTL en foes du tb uta 


TEE aad structure on his land Purchaser spending money on it 
for improving} it. for;his.résidence, and business purpóses, if. becomes . 


-a Ttiki: tenant;. ;see.j'Thika, iit SD Mach gete ite eee os erer, QR 
et tage Uta, ade $ 
pan, proceediñigs, under’ Section i “oF aduer sd, d 


uses Court Act agains tenant without ‘making sul 
-Ji int à AC ag umts DAP x uen ont] nis AS 3I 
—sub;tenant, Applying “under ru 47 for tay- of proceeding, if ab 
E es Me apy Dni "s I2 tf R TSA i 


entitled" to do: $0; sce Ocupa 118 


Sos VA rs ctu. 

—————ihe word “ require” in section iQ) (f) of West Bengal 
Premises- Rént- ‘Control Act 1948: where, requires :the* premises.‘for « ~F 

' his ‘own use; if involves ali-element:of ‘need pk at Mat hnd 197 
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ERE 
Law of-piocedure)' cónflict-betwéén the, anà yupétünitial rights of (Bé UU 
partiés-—-Düty'of-Courts to: "ignore the’ ibidcediire; | see ! Lettérs- Patent <4, 00 


` 


plead as. Tab f$ pasi oco’ De Hu he a Fit thse 24 


— rélAtifig tõ: Accomplice: Eie ee ‘the’ passing ‘of the ‘Indian! ! 
Evidence Act—Same in India as in England; see Accomplice Qu 
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Lease. conferring/'anerely | the’ "right" of fibinig-Suit/! for" 'fecovery^-of ^ /! 
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146 


moñëy: lander, the ‘lease! if-a'süit fof- rént; séc | Appeat- Wess ug ee AOR 
oa Es MM "E n Doc Jb 7 LT am 1:440) oe ta E y 
Leave: index chaise ‘12 of Letters Paterit to Be. granted in Which casei; `- 
see Consent Decrec iss i eno och BAR ss tele fl 200 
. Letters - patent) Uwe qp Pilato ce doque asd ea a od gag 
ael eh pe ege he NEC jud ao ee set al N 
te Clause íg—' dn the interests lof justice", “meaning of '« 
. sec "Léttefs -Batent v point ea d wg? tuor mas] uar ats gig 


HE » MSN NE ] 
te ete ura kadar ima. oa Ie sc e ens ls Tuo nte gün su] 


E s iius 13—Transfer if should be granted because =the." 


case. involves difficult questions of làw-and fact) see ‘Lettets-Patent : Synod gig 


c 





see -Consent Decree E es. hob oD E anin nud E 


`~ 


H 


— d e evdtetfers Patenty clause -r—High Court" s power to transita] ' 
fer, vety!vidéi-Discretión. tobe’ cárcfullyland: judicidlly "used. In o? 


the: interésts'of-jilstice "", meaning of—Fair trial ‘inthe ‘other: Court, + 
a material consideration—Effect in the mind of the Party, not in the 
miridof the Jitdge—-General rule; evidence must: not bei shut: out— 
Procéditre:\ of (the ‘-Court-—-Conflict between law tof- proceduresiand:' 


substantial rights—Procedure: fo t bel ignored: bos q- eno os o asol 


* 


Clausé:!1§! of the Letters Patent empowers'the. High: Court’ to !trarisfer»..a.1 


l 


H 


a suit whenever lit. thinks próper:so to do in the interests of: justice; u: 


As the discretion is very wide, it is necessary.that it ‘should be:care- i.i 
fulty and judicially used 


do mä sif CD Ed s cane 


“4A transfer shóüld-bot be igrartèd merely onthe ground hát: the: case »c! 


“20 advance the cause of .justice. Justice! is-.ia l principle.: whereby s 
each man’ s worth is appraised. The subject, of a civilised country is 
yan bragi "m 
entitled as‘ a matter o ol ri right to get it freely "Without sale a iy^ without ; 
` ; A. iJi bah, Ly ia a» 
any denial, and sp ad ily Wwidhout y: The ene “Ohly, dppraies Lise it 
Ratediad gat Oe Jat 2 "m t Ced iar ‘ 
A In doii ‘so the Court must act afd appear to act with bat i 
Dit SHED SRA wo) Co CU Sp giga 


involves difficult questions of law and fact. i 
Ioapo Gun Voie no a a Dates sa uso cs HI ba 


The expression, ^am, the interests lof: justice:'':rmeánszto* promotesor >: 


and without prejudice. `` 


gts aff to Oe base duo atyp bao 34- 


Before sdispasingyot: án application, for, transfer ,nnder;,clayse;ci8; of Ene: 


D 


tat Letters ‘Patent ithe. Court is to..determine whether the, applicant Who ., 


n 


“leave wader clause! 12:of; to Be/grantéde-in/which icasés; 1: ut 


200 


2^5 


ty OF MA 
p; 4, INDEX OÈ CASES... 


UP. 
m d 


applies for ,the transfer feels, that he is not likely to have fair trial in 
the other rhe Court, In considering this, point, the Court: will have to 
go into, ‘the question, what, is the effect likely to be produced in the 
mind of the Party, and not, in, the mind of the Judge. 
2 TREE a e foe ob we 

If the Cogit, on a conadetation of. all these facts come 49. the conclusion 
that, the, applicant. feels that he is. not. likely, to have a fair trial in.the 
Court from. which he seeks the transfer it is the duty, of the. Court 
to make the order. 

pals we en. ANA os 

The general , rule, is, that opportunity . should AIT be given , to the 
parties to give “evidence, if the justice of the case requires it. How- 
ever negligent or careless may have .been the first omission and 
however late the proposed evidence, it should be allowed, if that can 
be done without injustice to the other side. 


i 


E E te) LH tta 


The procedure of the: Court: ds, " | aid, the admunistration | of, justice: and 
not to hamper it Where there is a confit. between the law of. 


procedure and the substantial rights of the parties, it is the 2 o£ 


the Court to ignore the procedure. ,, uu. 
Kumar Rupendre Deb. ‘Ralkut v. Ashrumati Deb  .. 


Liability, „Or, debt if created on endorsement , of Hundi 7 à firm in 
favour of a partner; see Hundi - 3 Ses 


——0f,, government, under, sections 65,,70 of Indian Contract ,Act; 


el 
see Contract aal ge. gta bed Vus anie eer d 


^ anie d t4 AR a it a oboe 


Licente and "Tax-—Ditference;, see License... . on 
i al 2 de ` c ursa t . CP . 

— 5 Calcótta Municipal. Act (II.B. €. of 4i section 386—Chapter 
25--Headings, Af. have any, bearing on sections-- Interpretation, rule 
of— Trade,” meaning of—License and, fax, difference between, and, 
where required—Crown not mentioned in the statute, if to be bound 
by * necessary implications "Proceedings where the, rights, proper- 
ties and { prerogative ofi ihe Crown are involves A df only subject to such 
statutes. ^" 


Chapter ab of the Calcutta, Municipal Act 13 headed as for ' ' Inspection 
and Regulation | Of ‘premisés, “aad of factories, trades and places of 


to tWo 


papi : : This eec is subdivided | ‘into Wo parts. _ Sections 


EERI, 





public resort.” 


The headings prefixed to a section or. a sct,of sections 1n modern statutes 
are, regarding preambles to those, sections. . It, jis now, a settled rule 


VT ora 


that the function of the preamble is to explain it as best suits the 


intention. sobs uvm ERF 


typ tan e S oct d.e - 
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On examination of'section 885 and those following indt is clear that’ each- 
one of thdse-séctions relates fo factories, ‘trades’ and’ places of públic ` 
resort. -I£ ‘the provisions’of section 386 are’ not taken' to: be’ limited ' 
and applicable only to factories; trades and‘ places of public resort the’ ` 
result would be that whenever anything is stored, however small the 
quantity ‘and for- whatever’ purpose | such storing may be^ madé;'a license" 
will-have to'be taken out—an'^ interpretation which* is neither reason- 
able -nor can’ be' dcemed to’ be convenient to the” society at large.’ , 


1 


If the provisions are clear and unambiguous, a Court of law has nothing 
to do with:-the reasonableness’ or unreasoniableness ‘of such statutory 
provisions except-'so' far as it may help it in‘ "Interpreting" what the 
legislature had said." ui t Ue gar 


a k -e 1, 
piov wi des Hd fa’ gaith a ` 3 


But while interpreting a provision in'à statute’ wheal two mieaniügs arc 
possible, and one of the interpretations is neither convenient nor 
reasonable, then such intefpretation as ‘would make! the ' provision 
reasonable and just would be more acceptable than the others  * 

198 V^ 4n r Pema! E E 

The word “trade” is one of a very general 'apflicitión and! mult -~ 

t always be considered along with’ the context'in-which'ir it"usedi* ^- 
“Trade '' in its primary ‘sense! means ‘the’ exchange of goods” for goods: = 
* or money. UNE 


j 


A statutory provision’ for taking out a license’ is intended to control ‘the, 


^.- Carrying of a trade simpliciter and is not meant to be tax on the 


profits. But where a statute proyides for a licence or a permit being 


taken out for-carrying on a business'or a trade it i$ neither necessary "7 


nor relevant to consider whether the persons concerned actually earned 
a profit or'even intended to make profit out of the trade or carried on 


PAGE. 


d 


" 


B 


business from some 'motive-or other for v WDR: The publie. er 2 in 


section thereof by telling: ata loss. 
. . eae E 


On the facts admitted, the articles were stored for trade and ordog 
section 986 of the Act is attracted unless its application is otherwise 
barred. 


L£ it were manifest i ih the terms of tlie Statute tbaf it Was s the intention 
of the legislature that the Crown should be bound. the resulé Would’ 
be the same as if the Crown bad been expresily named. But where 
the intention of the legislature was not so manifest the Crown was not 
bound by “ necessary implications : though the'statute was clearly 
for public benefit. ' Pe 

This decision is in very general terms and is not in any way limited to 
proceedings affecting rights to property- or pieroganvet. of the- Crown 
only.' sins Sti 

The Corporation of Calcutta v. Sub-Postmaster si nr 
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c, License . atte n oo s 1 188 
vid ots uf "nv Rura e] S Spes » EET. 
Licensees inducted on the. premises by tenant, if amounts ‘to sub- 
letting; see Ejectment RES go" aes aS ae aad 5o 
»* 


"Lines to be ian out in which gues ke 


ay "atu did gh tig 





EE PRESE ns. REPRE i 
C ‘ed. 9 eeupy ‘portions. of premises, ikov not, 
related to , the tenants thereof, if subténants; . "see Eee 


E Lang, Ob pay st 


‘Magistrate, “if hn cancel bait d demas ‘bond on.heansay se sec c Bail 

— — —eridence of ;apProyer, before, , committing, different from 
that before ithe ‘Sessions Court,” which to - „be, pretend and dis 

- gee Accomplice" UN sag Det res tye eet <., 146 


= hate 
Moa uf hija pee aa ee EE ET Bey upor ' : 


Maintenanoe—Share of joint family property obtained “by Hindu 


widow on RAND. Stridhan but Lom for Daintenance; see 
Hindui Law: no ve vz zd gare. of RETR er ree el 075 
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t (m Mala" va pj MAS DE SPAM Lar. "dt ft 


Maximum 'fécs^ allowable * indi ihe Sign Side" Rülcs—Poite? of 
Court! to allow’ fées: in excess’ "of itl Se Taxation" `" 


. A DES 9 
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Minors--Comipromise entéred into on! their behàlE When ` voidable; ` 


~ pee Croat nion tine? 
sec Consent Dectée Reise FARE aba E SA i 


po 200 
8 joa xm p DS toe sont Seb; odi 
Notiog, before’ partition. of India; giving rise to, a cause of, action, 

lapsed "after ,Partition —Proccedings s., Pending, : ‘based, on that cause of. 

action, it "should be, treated a5. terminated, “alter, 'piirtition, against 

the Süte of Enst Bengal; see. Jurisdiction | 
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pe Cite QUoavtat rotate 


Obligation, discharge of, RE to Pd Counsel in respect of brief 


delivered—Brief subsequently wi thdrawn E T if entitled 


ya S 
to his fees; see Tan, Pg eat gio eui Bits E aS cce 9 


QU Ea n3 te 


Qvoujait video; Smali Gatese "Courts ‘Act (XV. of, 1883), section s 
Proceedings, 1 © section, 4r by ithe, landlord, against, the tenant 
without makina "the sub-tenant a party—Sub- -tenant, applied under 
section 47 for stay of the proceedings=“ Occupant ^ connotation of 
Sections 41, 42, 40) AT T Occupant ’’, if includes the four classes 

` of persons fnentioned in. the. third ‘paragraph, « of section 41—'* Any, 
person: deeming himself,  aggrieved ” in, section, 46, if includes. sub- 
tenant, licensee etc. Anomalous position, 9f « decree, in a suit between 
landlord and sub-tenant superseding the order made between landlord 
and tenant, dn occupant ” covers persons other those made, defendants 

~in the proceedings ; in the ‘Small Causes Court—A, deoarce in High Court, 
if can supersede an g grder i in. the Small Causes Court. regarding . the same 
subject- -matter, where the parties, are, different Interpretation of, the, 
words of ‘the ‘statites— Natural meanings to be, given even if these 
produce somewhat unfortunate results. » 
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= The word “ occupant ” in paragraph’4 of section 41 refers to the person 
who has actual been asked to deliver u ion and has refused .., 
to do so.  " i e RM US : P Bossi Her ge an te re 
‘It is clear from ‘a paragraph of section 41 that such person may either 
be the tenant or Occupier or any | person holding under. or by assign- 
ment from him." But’ whoévér i$ proceeded against rust be the 


person who has -been requested. to give up possession and has refused 
to do so: 


It is clear from $rd paragraph of section 4. that such person may. 
either be the tenant òr occupier or any person holding under or, by 
' ! assignment from him. But whoever is proceeded against must' be the 
person who has been <a to give ip possesion and has reused 
to do. so. , p LL 
saves i i: Hi 5 ] Le 
The word '' ocupa s iis section 42 must mean the person who has 
been made defendant in the proceedings instituted under section 41 
and it is upon him that the summons must.be served; again the said ;, 
term in section 43 means ‘the person who has been served witha sum; . 
mons under scction 42 and who has been made the defendant to the 
proceedings instituted under section 41. Thus the word "occupant ", ^: 
in these sections does not include the four classes of persons mentioned 
in the third paragraph of section 41. 
The word “ occupant" in section ‘47, must have thé same meaning af 
it has in the làst paragraph of ‘section 41 ard in sectiops 4e abd 4s, 
namely, the person who has’ refused to deliver u possession when es 
requested and who has been made a ' defendant in the proceedings 
under section 4t a eee " 2 Den 
The plirase “ any person deeming hiinself aggrieved” in section 46 is 
wide enough to cover a sub-tenant or any person claiming through a 
tenant or through an occupier or licensee and he has a remedy given 
by section 46. Of course, if an order had already been made under 
section 41 different considerations would apply to a suit at that siage 
against a sub-tenant. ` M 
In the third paragraph of section 41 various classes or persons are poten- 
- tial occupants and thereafter when the word '' occupant "ds used, it 
means the one person out of those classes who has been made a defen- , 
dant. in the proceedings brought. 


If the term “ occupant ” cover persons otber da those made de- — 
fendants in the proccedings in the Small Causes Court, ‘then a very i 
strange result would follow, namely, that a décree in a suit between, 
for example, a sub-tenant and the landlord would supersede % an order 
made between the landlord and the tenant, though the sub- -tenant 
was never ą party to those proceedings. ú 
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made in the proceedings between different parties. 
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` In construing statutes, the word only must be regarded. The fact that 

the natural construction -of words: may préduce:somewhat: uhifortunate 
results is no reason for giving the words a meaning other than their 
natural meaning: .. MO eee eer "E tae eg Lr 
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to grant temporary injunction; see Injunction 
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ejectment; see neat oe 27 ao aia i sis 157 
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section 41, 42, 47 
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applicable; see. Contract . 
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,Probate Act, 1857. (British), section 7o 


. Probate and Administration Aot, section 34 
Prooedure, conflict between the laws of, and substantial rights of the 
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of amount due for right of fishery; see Appeal 
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'* Proceeding '' yin section 69(3) of the Indian. Partnership Act, conno- . - , 


‘tation. of; see ' Arbitration 


't-Prooeeding " in section 69(3) of Indian- Parinership Act, if covers 
reference to arbitration aliunde the Court; see Arbitration .. 
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Proceedings, pending, founded on ‘cause of action arising on notice 


_ which ‘lapsed after partiuon of India, if to be eatea as terminated; 


see Jurisdiction’ 


nding, under the Bengal Agricultural Income tax before 
division’ of India, 'if goveined' pi Income Tax Order 291m see 
“+ Jurisdiction ae x EN : as 


——— here the rights properties. and: prerogatiyes of the Crown. | - 
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Restitution, principle of, under section 65 of the Contract Act where > is 
applicable; see Contract , M =p“ P. ios 275 


Retail business, company having, if comes within the purview of item ] 


1 of Schedule IV of Bengal Municipal Act; see Tax 2v. d e^ 388 


Retainer, if to be in writing; see Taxation iz A bas 9 


implied English Rules and Practice—When to be followed; 
see Taxation RAS m d. e TE 9 


“when to be held as implied; see Taxation vu vl 9 


$ 


Revenue law of a foreign state—Courts df have jurisdiction to entertain m 
an action for enforcement thereof; see Jurisdiction - ef BR 


Reviow--Dengal Agricultural Debiors Act (VII B C. of igi Rules 9r - 


4, B,D framed under the Act—Award by Debt Settlement Board— ` 
Application for review thereof dismissed by Board—Application in 
‘the nature of an appeal before Subdivisonal Officer dismissed— 
Application for review thereof—Permission to fiie granted by Collector 
—Application for review rejected by Debt Conciliation Officer acting ` - 
for Board—Appeal therefrom dismissed by Appellate Officer—District 
Judge moved against the order of dismissal—Order set aside and case 
remanded to, Board for reconsideration—Code of Civil Procedure (Act 

V of 1908) section 115—-Application for révisior: to High Court—The ` 
second application for review incompetent—Subsequent orders illegal 
—No application for review lies against: the order of dismissal. of DASS 
, appeal by the- Appellate Office. T ` 


An application for review .of an order'of award was dismissed by the-'- 
Debt Settlement Board and the award was registered by the Board." 
An application in the nature of appeal against it preferred before the 
Sub-Divisional Officer as Appellate Offictr was dismissed and an appli- 


'..cation for review against this order, after grant af permission. by the- 


Collector to file it, was rejected by the Dett Conciliation Officer 
acting for .the:Board.. The appeal therefrom was dismissed -by the -- + -- 
Appellate Officer and the District Judge on being moved set aside, the d 
order of dismissal of appeal and remanded dara Board for 
reconsideration. .On revision: . . áe ‘ 

Held, that under Rule 91D framed under the 3engal' Agricultural 
Debtors Act the second application for review was incompetent and 
that the.: subsequent orders were without jurisdiction. eto 


The application before the Sub-divisional Officer as the Appellate Officer . 
_ being really an ‘appeal having regard to the prayer made therein, there 
could be no application for review against the same under Rule 91A 
framed under the Act. ‘ : 

Amarendra Nath Ghose and others z v. Nilratan Baidya and others Enekok 45 
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2, South Indian Railway, Bengal Nagpur Railway.and East Indian Rail’ ^-^! 
way—Suit against Dominion of India if comes under section 18(a) 
Presidency: Small- Cause Courts set soe ‘Jurisdiction: g.. h t EIU 


Code we FEE n teeth Ee cbe To Guia) foiC nri m Bhati 
0 i y ] 323. v; HIS i 
; ints’ ioni for -rebi 8o P 
;v——fór ejectment of tenants filed. for Jvacdnt possession’ for rebuilding: 


P 


State of premises, if an essential factor; sec Ejectment — ... 157 


sap 0000 Nae d- ena;citue 


o——for recovery of Vüonegi payable under FaiJléase’ merely 'cotiferring. aU: ~ 
right to fishing, if a suit for rent; see Appeal - ass 105 


Neate E 2 ONESIES 


siess 6) mil of besii or nbe q 


side oiga Sd Wa gata tt aW Ja atn 
A orren Snit for:recovory, of fishingrright-ifl al sut for tento segtu oc 
ZEN upeo 9e Bann utes E Gy Merde fede ar euro td oR” 








vexatious «or loppresivet:Consiüeratíón of Court—Grant "of Stem! “BY 
M oro eas "MDC E 
porary-injunction; see'Injunction 9... " °t, 2h CURT LAB 
bed fti). 18 rot (red Oe esr urea 7n i ond Pop Co) TT AUC 


:System. commonly known as “ Thika ”, “Tika Masik Utbándi ", 


£t Thika Masik ", “ Thika Bastu,’’, ', proof of; Lu Thika Tenant : 41 188 
s fe aas na r [ola'r "o na>? isuulbulae 
f "entr - ^ the Soa a s ub g^ TAY qut 
Tax and License. Differende; 5 see 'Licetise "n Seed era “188 
eRe » $ aR sahro . Pedy bebe t ti ] Cou ijs "t 


— Assessment Company having ferait d business, at Burdwan—Bengal I nteue 
Municipal’ ‘Act (XP, B. €. of 1932), gelidis aj) Or 182, Spee ; 


er 15 y 7/11, le ^ E i 
IV, items r atid I-T “on tra des, professions and callings, able Dy, Y ; 
9^ the persons pursuing the same—Schedule IV not complete or ‘scientific > ~ 


nor specifies the trades, professions and callings but refers to mes 
classes’ of traders—Specification good “Company trading for, profit oa 

be classed in^ “trader ’ *_Cémpliante* "with requirement’ ‘of section ra ; 
—Company having retal PEE I and not item f, af Schedule — 
JV applies, EN 


Le 1 ` - t Za e ‘ 
rir ak CRU, 3527 37 n ptt d.t epu TIE gie de a0 e 


2 lg n uM ILI ° T 897-5, ` Cz 
Ver. Bi EUH UI OE GASES TNE 38) 
suff 
Section 123 oF the! Bengal "Muiiidigit "Act refers to "a a (tax on rides, , pro- 
fessions"and- callings’ but it is évident that such’ tax’ must "be^ ultimately 


-payable\by ‘the ‘ ‘persoris - who: pursue thé\érades’ *prOfiedsion’s and callings, 


which ‘the- Act proposes to ae vara o Veo tes Qa Lede 1 n 
DAS liucepeah6 o» qve vM x ehh Sud 8a Wot TE 


PAGE. 
S3 


à 


Schedule IV of the Act does not pretend ‘to be complete or scientific and" 
does not specify the trades, professions and callings as such but it 
accomplishes the ‘object 'set’ btt ‘in "the ‘Act? byi ‘Feferting t different” a 
classes of traders‘ etc!" which is is 'süffcién? to’ indicate W at ‘ype of tradé,, 
profession "and^calling the tax i$ correlate (927 27« ^" E 

Ta AM s Pug w Loyer al sed. i Punadüqfsr gi dps 
. The clásiíficition'as à whole;'though' it" Goes appear to” be ‘based’ on 
any ‘Uniform principle, ‘has’ neveétl beén' Objéctéd to du’ thi € ghoul d. that" I 
it does it carry out "the intention of die Ai net the fraihérs ot li 

'. the schedule'go- beyond "their ' provihce in’ inclüding^ within it such’ 
persons d$! "* wholesile’ trader?“ retail trader etc? to mn x 

E Pero act herd ferni Aa rat Brna adi oss cue! edt Go’ 

If a wholesale trader is a’ good! 'spécificátión; "ilo tithalahain Uer Un 
saiat he may be trading in any commodity, there is no reason why 

ʻa Company which exercises any trade, profession, or calling, whatso- 
ever'for-prófit-ór as'a benefit society "is not: ‘equally’ good’ spetificdtion: - a 
vit he íabzo fugue i2 Per Loasst sud Gated ata gas cot ale 

A Compiiny’ ‘tight Betriding i ‘anything, but“if it trddesfor a a ‘profit; 
it doés carry ona trade! and’ will bé'covéréd by thé"word “trader”: Mnt 
Such“a'Company’ repfésénts/ “distinct: ‘class “or category in thé same” 

sense? is a-holesalé"trádet^ór:-fetdil trader 'dogi, i 1 «5 ba te 1 


i63 PS) cle Wes b er Li vul i di 


, 
En 


The inclusion of a Company exercising a trade for profit is perfectly 
consistent with the object”: of the Act as well as the requirements of 
sectióri 13g. SHE do gu debe f Gang 2 fbn tu akih diheteli vi a las 

» ^L Word odit yd Puan eres do noii IARE TOL Raised ne e^ 

Even if the Company is taken to have retail business item 4 of Schedule: | 
IV does not apply as it is quite clear that if the retail trader pabeens’ 
to be æ- FORT: that 'Cómpany' ‘could ‘be pfoperly' charged“‘only 
under itém ii 920 caper ind. z ue QE Du 
Bata Shoe Company Limited v. The Commissioners of the Burd--- 
wan Municipality . 8g 


H aini n sbleeDL aon od PAUL iili. uou. fe an 206 batt Lantad aat 
Tax on, trades;-professions: and callings- Bengali Municipal Act, section: . ` 
123—Payable by whom; see Tax... eee OTR 2o De 8g 
Taxation—Original Side jRulés—Attorneyofor plaintiff acting asiattorney i .-' 
when: plaintiff’ appointed (Receiver Implied: retainer—Cost/cif can bei. 
taxed by. Taxing sOfficer;.seéaxation' « WIAA ts lye Lato 9 
rupes 30 9 utd s tll d poboeesitg es HEU x Phas beats - 
LM abk Itti il s 
—— — ——— Original Side Rules—Attorney for plácitilj acting as attorney 
when plaintiff appointed Receiver—Implied retainer—Cost, if can be 
taxéd bysTàxing 'Officer-—Retainer/lif td be iñ-writhg English Lai tò a 
be followed —Original! Side Rüles,-Chagter. 362Rulés 2, 3 “Power of 


` ` E 3*1. 
338 - THE CALCUTTA ,LAW, JOURNAL. [Vor $4 
T Pacz. 
Court t to allow fees, in excess of the maximum, allowed- Original Side ` 
Rules, “Chapter . 35. Rule ja—Surt part, -heard and adjourned—Fees to,. 
what extent . to be, allowed—Chapter 36 Rule 34—-Applicability-r, .. 
Delivery of brief to counsel who ts prepared to discharge, his obligations .. E 


—Counsel’s right to get his fees, if the brief be subsequently with- 


d nt Teale £0 tho xta, false] Pos 0 T vu aa a7 AR Ub, nae 


sob toe? 


1S on Mee uta tt et u^ Md s 
In a mortgage n suit G, the plainuff, was ‘appointed the Tona Received 
by Court. , as, plaintiff signed, warrant, of Attorney in, fayour, M i, 
P. L. M. & "ut ‘who continued to act for G,, also as Receiver. , For - 
moving an important application his counsel A was paid a fee in 
of the maximum provided -in the, Table, of Fees. under „Rule, ., 
32(4) ‘of the ‘Taxation, Rules under, „chapter 36 of the Original Side .;,, 
Rules, "Thereafter another counse] 1 B, was. briefed, on , express, uds E 
C tions, « of G “and was paid. his , fees for appearing, in the suit which , 
remained part- heard, and ; adjourned. -Òn , the express, instruction. , 
of G, the brief was then withdrawn from the ‘counsel B and made over 
to another; counsel C, who, was also paid, his, fees. 


mi pos n r5! et or al 


a ahol CH o jour Or pons fh 

The Taxing Offices, held that the costs incurred iby P.L. M. k Go. as 
attorneys for Receiver cannot be taxed without proper order of Court 
directing such, faxation ; as:he cannot act, on, an, implied, retainer, that, + 
only half. the fee, i-e.,, ‘the maximum allowed under the , Rules be, 
allowed. to, the, counsel, A and that, the fee given to the counsel B ben 3 
disallowed as the total of this fee and that given,to | counsel, c exceeded , d 
the maximum allowed under the Rules: 


Db. Toe a Aot bi E EOMP ira Y ed ZU iod la at thy ai 


Hiet am (o0 tan 


Held, that as ‘the plaintif has ‘already signed a watrant of Attorney: that; , 
‘is sufficient warrant for taxation of costs incurred by the plaintiff as a 
Receiver, oj tater lea; edo sos un ooo ba d es i 

earl ates dio E te Aten dpa t Fes. ; : Bae 5 


“ An authority, may however be implied, when, 'the client acquiesces in 
and adopts the proceeding AE The proper retainer may also be. 


ftt au ua ib US SEV Deo buen Pate pd U^ 20, 


V 


jag f.i onc 


"The retainer ee not be in writing although it is advisable to have it © 
' jn writing, and the Court may imply ithe: existence'of a retainer.from. x: 
ze the acts of D parties. DEMNM 


In none: of the. Rules 66, and, 69 ‘of Chapter II.of the. pn Side zx5T 
- Rules it is obligatory: that a retainer: must: bein writing. That being" ' 
n" so English Rules and practice which. permit .and . d dae implied. «.! 
- retainers will be followed as provided by Rules 2 and 3 of chapter 
36 of Original Side Rulea: 


P. r : ` oer? vad Sie 
DENN "Ne i 


Costs will, come out tof the estate of G. which has ;come ,into the hands of En 
the respondents as his heirs and legal representatives., (X. 4 5, o su 


nr > Pace, 
While Rule $2: in: Chapter 36 ‘of the: Original Side ‘Rules ‘of ‘this’ Coi £83 


defines the powers:ofithe Taxing Officer it-is not intended’ to‘ take away 

“u the power of the Court in.a proper case to allow fees in excess of the’ " 

`- " maximum laid down in the Rules when the consent of the client in 
such' Ipayment:is :proved: phu ara Consent" is notin Writing. 


> Oso k Mouths Gye Pa ee ae deter de c dd 


^' Rule 34 Chapter‘ 96’ ‘Original ' Side’ Riles’ may” apply in: the case of a 
~ simple adjournment but when a (case, was , actually eph and __. 
> adjournedh igk: a INE Riles dóés' not ' Apply. : ia 


u the ‘client has engaged a counsel and if t the attorney : of. the client has; 
in fact’ delivered. the biiéf'to the co unsel, the, ‘counsel is entitled to - : 

C ' his fees, if the attorney withdraws his brief. from the counsel on the 
instruction of his client -provided of course the counsel was „agreeable OUT 
to appear or "Work on the brief. ‘Delivery of the brief to the counsel 
entitles ‘the courisel, to the fees marked on the brief, So long, as the 


counsel i is ‘prepared’ td “discharge ‘his “obligations in respect of the brief. 


KETE AES 


ev uu bonda c d sd whey 75 


This Court. has power, under Rule 9,of Chapter, 96 to, sallow, such “ees, 


1 


Add lines, whom. och fees are tobe paid... ue 3 "T 
. Gour Chand Mullick v. Prodyumna Kumar Mullick aasa te.: 9 
Taxed cost _if, necessary to, be paid, when, kcal directs that costs. be., 


E : paid; see, "Thika à Tena an noy. loan "unc MT ROME EUNT Aha ce 4n en o Qe 


unus ndun dete et Obate oM, hH Pa. DOPO oom rat gr d nd 


Taxing, officer if can tax the cost, incurred on implied retainer; see. 
Taxation, rare jum seth ab tke ofc NETT tota a isle > 9 


nap A6dgit no ata t tuit jii i 
-Taxing Officer, powers of, aaa ue Side Rules, Chapter 
> XXXVI Rule 33; see! Taxation. sb ues tone tel o hohe hte + g 





. Lottie bet ia gne aft ho rne taret 
Temporary: i injunction, (granting of—General: principles: for oe of - 
perpetual; P R see Injunction) ou- aou "e 7 18 


seuil à E ah ik pbt Iob ath ut A ohin. DH ty aoine 


aa Cou Aah ee hoa, be 


aues pba t jo due pDebgedujhu. agt a 4400 a pni ab uan ata 
: \+——+rrinjunction, if can Me gern. by: Calcutta» High c Cotti ini: its “. 
i Original; Jurisdiction; see Injunction ec MAM wont d nsus nate 18 


mador amao su s oup dean e ss nas abet 0o on HE o ot 


Tenant allowing persons not related to him to occupy portions of the 
preihises-^Such: ‘person ‘whether 'subteriarits' anid liceisbei; dee Ejectment; ' po 
E Pes het ria db tid os vedo thon dp DEEP LP I 
ee allowing persons ‘not’ Gedi tohin to^ occupy the preinises” i" 
liable to be ejected on the ground of miblerlag see Ejectment —... 
Zn prs poennzeib10 Kouh eT. 
—  — hardship of, if to be. taken into account when déiecmising. 
bona: fide: requirements West Bengal! Premises: Rent: CORE Acer 
zd — 1948, section ir dos see Ejectment ` >un PINE. 


" 


300. -> THE .OALGUTGAzLAW: JOURNAL. ^ IM@L..1840 
need i ^ "PAGE. E 
Tenant. Suyqure 10M, Jand a -not erected sbysitenant—All other. conditions. " na 

of Thika., tenancy Hfulilled-- Beran, "if y@fthika ;tenant; . see Dhika: ` . 
tenanay 4.; eO ATP A Mass aea arp oer Cana} ws so names i 93 
ta uota 25d Mo duni. 2 U abore r2 d Dooce EL EEO Ka 

——— sued aby, dandlord unger section 41,,0£:'the Rresidency-uSmall: i57 
"Causes Coürt Act—Subtenant-not made a party—Subtenant, if entitled 
to stay, of further, proceedings under, section 47; .see bici dn Le uf 15218 


hoo depp ua dhe fii OR obel suo A pas Cis E at ida oine s 
Terms, implied, when ¢ can be introduced, i in a contract, , with Commission uji 
agents; see Commission Sa A a Nc ^ 214 


hoa br ens ved that en Mt 


-TestatorWwillGitt “tol d lis, 'so some not existing. ‘at d “deathi— 


"AU "nter BY 2 iii «al 

_ existing at his déadi'i cin" làké; see Y zinc esl oc gu oam 97 
on] "i fine m ret apaa bos n av og. on sp. BSL ake 
9 se tO a EN fuu. 


Tha Té Cel Thiika Tihane Otidinahee : (Ordinance II of 

MP 1948)7- Cidist" 5 i "roviso- ctio "puicliased fiom, pdlord spes. a 
"querit additions, alterations and | iniprovement ‘thereof, by ihe purchaser aser oy 
for her veliilihioe ‘ind for "busiriess ' pitrposes—De ecree for Pejectment i 
passed before the passing of the Thika Oräimance = Deposit not made —. 
within! 02ays"of^thé date "ofthe decree lË ifhe’ 'défendäit carindt get asd 


benefit of proviso to clause: ^ Taeed ‘costs, "ifto “be doit u Aller ie Hn 
[D saia proviso: . JoHiuli acim) armors s oo aR bs galg won. 


If the>struictur¢ oñ -the’land‘ Has né ‘veh! cheated "by tHe telialit, “then po. 
2" "even though the other conditions mentioned in the ábfirirüón in thé” `“ 
< pžoviso of claise (8) are fulfilled, the tenant is not a thika tenant.  - 


A purchasér!o£ à: strudtiire fronitlie Aandlord ` sno’ spends monè’ Ayub!” SY 
. sequently for the improvement of the same for his residence and"for ^ B 
7 business purposes docs not become a thika tenant. Ec 
"vorn . 44A ob^ d& 200 bonnes do Padt, series zn .c*f 
« Where’ under a decree for ejectment, datedicSeptcTüber. 38; 21918 lihe” 7. + 
defendant was to deliver up vacant possession of the plot of land and 
to pay athe;sum xepresenting:,the :anrears Jof gent and. mesne - profus.iillatoY 
¿| delivery of possession ands:cost ‘ofthe, suitito' ' be} taxed by the: Taxing E 
- Officer, to the plaintiff, but the defendant after the Thika Ordinance 
came into force. on October 25, 1948 and after-re-opening of Court on - | 
Novemper.15,. 1948; ‘after the’ long:vacation;:todkiout a notice‘of. motion 
3). on November .25 :.e. more than*^go daysiafter! the: dates of. the: decree; :t 
he cannot get the benefit of the proviso to clause (3) of the Ordinance. 


uh do epa og Who ol fod 6) bel: wat es VIQU sn ude. DLIOT 


" The PRoyisodoes , not _require;,that ,the t taxed. -costs have to; be: paid... Allerg 
that is necessary 18 to pay such costs, as the Court may direct. ? 


Haran, Chandra , Dey v Sm. Charu Bala Dasi babe tbe gi tede TAE 92 
Un - sb eT yh tn do BIBO Yil Ho bose fo nd o) Io 
Thika Tenanoy Ordinance 1948 - ... ne b - 185 
pLlles Solel TEES Baloo ed lee n4 ue! ho jo gulti oe- 20 


“ Thika tenanty',;meaning 0f Thika: F enancy Ordinance: 29487 see «a 
cui Thika Tenant Ts e LDS AT ona GC) GWLAT Get 188 


Vor. 84.7 "73 ^HNDEX OF GASES, Hi ~ gor: 
ivl 7 . PaAGE 
Thika tenant—7/rhe Tenaicyv Ordinance) 1948— Si) Fender toft Reasé 
;::document—Payment by landlord for the structures—Meannig of > 
“ Thika tenant ” (monthly tenant)—Consent decice.against the tenant 
who under-took to,-vacate within: six; inonths—Refusal topvacate— ". 

, Resisting «application -for execution claiming «protection: tiider tec 
Calcutta Thika Tenancy Ordinance, 1948—System commonly known as 

.  Thika,ji sf Rinkai Masi Utbandi Caa SE rha Masky o9 p lk s 0 

a Bastu” 


01 un: otheri like system: must be Proved! |) wo D ne 


^ The applicant's diebed surrendered a Lease of the premises in suit 
to the, respondent,on tan Der oben opo odo Ru iente ur wating 7 PQS' 
ta The respondents pait the appellanta süm.ofoRs. 2;000 and: agreed? to: ; 
pay a sum of Rs. 200 for the Doors, Windows, Beams, Rafters, Bricks, 
- Limepand- Soorkey ;.etc.,..of3a1 structure upon the premises. In the 
«Said document it was, stated -that; the appellant should: be regardced' as 
merely a Thika Tenant at will (monthly tenant) in respect of the 
r; Said land. Thenjon grdrJanuary, 1946, the respondent obtained- a 
a consent decree against the appellant who undertook to vacate within 
narsix months. ‘Fhe appellant did not vacate- and claimed protection 
` under the Calcutta Thika Tenancy Ordinance as a Thika 
Tenante pres De babe ete no Conn ian ae or. AUS 
S Yl os cau Sani to L^ 
“Held, the appellant is not entitled to get the protection under the 
Calcutta: Thika, Fenancy -Ordinance as.it-has not been: proved that mee uri 
is a Fhika;tenant within ‘the: meaning: of the : Ordinance. 


ve 


8m Suraj: Jan Bibes:v: Bankur-Behary Saha -- E D 185 
"at tas ENS vet 8,73 ^01 vo . «M ` A 
“ Trade,’ meaning of Calcutta: pila riage ait sce License ^ — 188 
Ar i? ^. wed ve ra M 
Transfer of a- said: of. Shebaiti, if:bad'in law; sceGift v. - oad 237 


M5 BRL ^ Sta? cut ` D ~ 8 
—————of . case. under, dinis 13 Letters Patent: if should: be granted 
because the: case. involves: difficult questions: óf law and fact; _ See 


Letters Patent. oes + eee tee leg, C x 313 
Transfer of.. Property (India): ‘Ordinance, section- a vet aes 214 
P A pod "n E PON ERE ip vd: 
Transfer: o Shebati for imperious orsunavoidable necessity; see see Gift! .- 237 

un tatto 07. ndi A di 
Transfer: of: 'shebaitship When and if can akel Ta see’ Gite *o wb o 287 
u ' " "E (y^ a 
Tranateres of shebáiti—Who ando n what KA it, can be; see Gilt - .. 237 


etd è “Tha, tt PE n 
UniVileterad. firm; award: made in ‘favour of ante ere firm if 


can go in for reference to arbitration; see: Arbitration '... x 139 


Value of appeal. is Rs, 100, arising out of suit, for pA of money, 
due on right of - fishery, if, barred under secuion 153 of. Bengal 
Tenancy Act; see Appeal rar T m EE 105 
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! . 
Void—Agreement unenforceable for non-compliance with. sputo Con 
form; .see.Contract , HEUS Se See Tos s S207 305 
Walver sovereign Foreign State . files written statement contending `“, 
jurisdiction of Court—Warver of privilege, if ae sec Jurisdiction xe ' Ba. 
M n3 Tow : 
Warrant of attorney signed by plaintiff if dent warrant for taxation 
of costs incurred by the plaintiff as a Receiver; see Taxation ess 09 
PA EG aha bla i t dear puns L TN 
West Berigal Promises Rent. Control. Aot 1948, section 1(1) (f)--^ Bona" " 
fide requirements ” and '' require", meanings, of; see Ficetment Sel slae8- 
mote re ^ e d 1 e c "Z^ ^u 
z - aa ‘section iy (f)—Bona * 
fide requirements 5 " and " DE Ps, ARA of; see Ejectmerit SDOC 710b 
o ds j pa a "mE » a. 4 Vus 4 at pee fa t3. We Sod 
ay LL - section’ 11(1) Oe Pul agp 
pai Fej, iU pm od Toe est EXT E t uU E 
- 1948, ‘section: n) CUN 5 868 
Wholesale trader " or '' retail E if included in Schedule Iv Ut 
Bengal Municipal Act; see Tax ais S site E 85 


dict erts Med spo D WIE "ed ' " Zi 


WilI—Construction—Testatrix bequeathed her.immoveable: hibet touri: 
her husbands’s younger brother’s son, Sarat, for ‘life and thereafter. to. ! ~. 
his male heirs and her Govénment 'securitiét worth Rs. 70,000/to0 €. 
Robin, son of Sarat, then living—Gift to a class, some of whom are 
born— Hindu Law—Hindu Disposition of Property Act (XV of. 1916)—' à} 
Indian Succession Act (XXXIX of 1925) sections 115, 114, 115 (sections 
100, Ior and 102 of the previous Act) —Gaft. not: wholly void —Those' +» « 7 
who are in existence and can take at the death of the testatrix, will 
take—Primary and: secondary. intention of the .testatrix—Bequest ' of 
Government securities to Robin—Inference to be: dawn, if any—New -) 

-ı line of inheritance created, if any. E VT 


By her Will Kamalmoni Das: bequeathed her*immoveable properties to — z^ 
her husband's younger brother's son, Sarat, for life and thereafter to 
his male heirs and he: Government securities to Robin the son of'Sarat! : >> 7 
born during the lifetime of Kamalmoni. Sushil the second son of Sarat 
-was born after,Kamalmoni’s death during the lifetime of Sarat ‘Robins: v 
claimed the entire property to the exclusion of Sushil: 
; Eq : Sea a S 
Held. It a gift is made to a class some of whom cannot take being not 
in eXistenceiat the death of the testator, those who are in existence.and — ^ri! 
can take at the death of the testator, will take. ©’ es ` 


The piimary intention of the testatrix was that all membeis of the class 
should take and her secondary intention was that those who can should 
f 
do so: 


VàpsEf] © 000 0709 iby ets lis 


Toes d : 


"c Mitea te qt ^ 5i) d Pb af 
The pláiriüi was uie likibéaiale óbject of affection ana bounty of testa, 


trix and the idea mit’ INE Bistrot hei er that, if no ot other male heir 2 
of Sarat be born the plaintiff 
. speclfically Timea" “il ea rae s in, existence though BH 


no JHS a Ubi 2303 iul er alib o0 et) 


From the bequest of Government securities wort ., 10,000 to. Robin. ; 
no iiifeféiice can be'dráWn that the testatri dd benefit all the’ ^ 


A z Ne r wer ni in E t) " 
malé’ heirs SOE Stil Born or ünBorh! and’ di ‘she had no intention b of 
MEM * Hn 


benefiting those members of such a clàsi who can take if all cannot. 


pity Velo bebane od ausit odi motes ua p odo | 
‘By the’ wii id new Tide OF innate’ has Beek’ sig Io bé cleated. 
prati A OCA pei 27i hie olseok yu tite Veep nana re qu 


Y sioe e heabitr op Als aae aT x yp 
Rabindra Nath Deb). SusHii Chandra Dé ^ ^7 770 07700 12 1 gy 


la" Matte) bue ue" nd " ane FAO 
WIII— Probate" Administrati ois té indian Succésilon Ad ; 


33 vai cick! n;baonrtA ou viti fur E 


(XXXIX of 19a5), section’ 247 17 M EUM idend of— 
Probate and Administration pa (F of riw , Section , 34—Pro ct, 
1857 (40 and "or Wick. £77) "section n JOE ‘English decisions author HW on 


| 1 ` siu J 1pllz ly MED inc loy ni go 
the questio 0 5 ohing Tm ‘point in iG "c ver when | usu ally '. 
i nudo: ZU ‘ 
enden 


appointed—Ecclesiastical Court when appoints Bp pen 
lite—Necessity, when arises Rep resentation necessary to collect assets, iu 
and Vide ‘proper’ discharg eI the: Chance Er dn à "application for & 


bir 3 GP l U d 
eceil ^f. liel pendi i va siti! touching" vübeie ôr minist» ion—' 
^ x 1 ' pui e fh hti 4 eo ‘ 
Administrator" p etídefite lie if can eb nied when there is s already - 
DAP Inte “yt 2251 Te t rhe vp 2 
a receiver fo o sine Property A Person other than the executor. 


named in the Will, if ra be appointed administrator pendente lite— 
Sia) it ] 
A party io WO Raut Yor admi Mint of pro roperties 5 mentioned in the, Will, 
when' can pe “appointed “adnthistrator penden ehig ie. Qualifications 
2UI TET nerf H $ 


requisite for a person to be "appointdd i administrator pendente lite. 


The word! '"'inaj appoint wy section 247^ o£ ‘the Indian’ Secession Ad 


indide idc the Court lias a a discretio on in" the im matter which i is ‘judicial ` 
and not artitráry, to be exercised cided öh ‘edtablished T principiés ‘of law. 


Hee tay, Ent ee bona cjsed ue n de BOP Py rin nata 


oo tu filia 


Section 247 replaces section 34 of the. "Pioldte and Adrhinistration Act of 
1881. It is based on the Probate Act, 1857, (20 and 21 Viet. c.. T) 
section! 40ah hd''is ‘substantially’ Hh n’ the iie sla o: idi The iglish dé uj 
cisions, tileretóre, are’ slbindtivies"< on thie’ quést ési ion nder consideration. " 


In any event, they may be relied ‘On for the exercise of a sound 
discretion under this section. 


Where there is no representative to collect the, mta and there is a, 
bonafidlé'litigatiot!' rés pécting thd! title’ io (0 thät represdittalion, itis usua fare” 
to appoint a receiver pekiding 'tlie litigatiba® PES eT ee 


In the Ecclesiastical Courts, which used to grant probate of Will, admi- 
nistiation was never granted unless with the consent of all the partics or 
unless a case of necessity was made out, 


4 4 


PAGE. 
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' The history of development of the function of Ecclesiastical Courts 0o ur 
reference to that, of Chanéery' Court in England, traced. 


pout ait Bou ete 


nage, 340 2 Gre gus 


The Court of probate would' giant. administration pendente. lite in all, |. 
cases where the necessity for the grant is made out. 
Hu nf ters 
The necessity arises when there’ are assets rA be collected, and ‘there is, 
no représentation to collect iem: and there, 18 a bonafide litigation ges. 


A pecting the title to that fepresentation, Mp HEA Bites MR OE aii gu 


Pending the ligation there must be somebody. clathed with the neces: 


sary authority to collect the assets and give proper discharge. Without 
the representation there is "nobody who. can give the discharge. 


V4. pypies 


"i "uj 


wt 


Ordinarily, in the Chancery Court, an application for a receiver will nots v, 
lie pending a suit touching probate, or administration. 


T £785 
E s ds e 


wol onse NH 


Recentiy, however, the Chancery, Division though. “appointed ; a,recciver.. 
expressed its opinion: that it ‘would be better to ON where possible,” 
to the Probate Division. 


4 


4 


exse ga Shae oat feos vat 


The Court will appoint ; an administrator, “pendente "lile, it,it. is just ghar 
proper so to do, though a receiver may. have been, appointed by .the 
Chancery, Division, ina suit. pending. between, ithe. same parties | and, 
affecting ` the same „properties, as the testamentary ^or. administration, 
suit. : be ed 

The principle ‘that’ the Court will not appoint, : an sdininistretor béndente , } 
lite where, thae i isa person named im the Will as exccutor is applicable. , 
only ‘where’ the appointment. is hot questioned. , 


` 


` 
+ 
i 


ta X. dis tst oan 


The gencral rule, is that, a. party. unconnected with the suit is the most, 
"proper person to be appointed administrator pendente, lite... A, party to 


the suit is not, as a rule, „appointed unless, all other, partjes anent 


- though where circumstances make it desirable, the Court may appoint 


* a party in the absence of such “consent, di h MEE Ot E te OPET | L ot 






SUO, ni een 

The admitiistratér pendente lite! ‘shold. be like „a, Teceiver,, ‘an. paral 
^ person, and an executor who is accused „o£ graye ; charges s should not be, 

appointed the administrator pendente lite., gi. ane 


Hu zt nto a Eth 


Sudhirendra Nath Mitter v. Arunendra Nath Mitter uS ds 126 


Pe een ord M 


Written Statement filed ay a. Sokerit. Foreign ‘State, -ontnding, " ! 
jurisdíction of the Court —Waiver; sec Jurisdiction . ETT ites oti B 


CALCUTTA LAW JOURNAL 


SHORT NOTES OF CASES, ARTICLES 
AND OTHER MATTERS. 


Vol. 84. 
. (July to December) _ 
1949. 


CALCUTTA. 


4 
CALCUTTA LAW JOURNAL OFFICE. 
8, OLD Post OFFICE STREET. 
All rights reserved. 


—M MÀ 


INDEX TO SHORT NOTES 
Vol. 84 
ARTICLES. 


Reviews 


IMPORTANT LEGISLATIONS. 


Government of India Ordinance No. XXIII of 1949 

The Abolition of Privy Council Jurisdiction Act 1949 

The Code of Civil Procedure (Amendment) Act 1948 

The Continuance of Legal Proceedings Act, 1948 

The Corporation of Calcutta (Temporary Supersessiorí) Act 
1948 A 

The Corporation of Calcutta (Temporary Supenesion) 
Amendment Act 1949 

The Displaced Persons (Legal Proceed izign) Act 1949 

'The Hindu Marriage Validity Act 1949 

The Indian Registration (Amendment) Act iod 

The Railway Companies (Substitution of Parties in Civil 
Proceedings) Act 1946 

The West Bengal Premises Resuidtion and Control (Ten em- 
porary Provisions) Act 1947 ] 

The West Bengal Premises Reduiditon and Control (Ter em- 
porary Provisions) Amendment Act 1949 m 


NOTES OF CASES. 


Collin v. Howard [1949] 2 All. E.R. 324 ate 

Hill v. William Hill (Park Lane) Ltd. [1949] 2 All. E. R.452 ... 

In the Goods of Alexander James Milne deceased (1948) LL.R. 
[1948] All. 611 F.B. 

Jones v. Belle Grove Properties Timed [1949] 2 All. E.R. is 

Mason v. Burningham [1949] 2 All. E.R. 134 

Re: Gibson (deceased) [1949] 2 All. E.R. 9o 

Re: Reading's Petition of Right [1949] 2 All. E.R. 68 

Re: Vere-Wardale (deceased) Vere-Wardale v. T and 
others [1949] 2 All. E.R. 250 : " 

Tamlin v. Hannaford [1949] 2 All. E.R. 327 


TABLE OF CASES CITED IN NOTES OF CASES. 


Hadley v. Baxendale (1854) 9 Ex. 341; 23 L.J. Ex. 179 
In re Wilfred Hazell LL.R. [1946] All. 820 T 
In the goods of William Ashton [1905] A.W.N. 353 


PAGE. 
gn 


gin 
14n 
an 
gn 


6n 
13n 
18n 
39n 

5n 

1n 
25n 
347 
4an 
43n 


44n 


gin - 


4on 
407 
z4n 


41n 
43" 


42n 
44n 
44n 


“INDEX .TO:.NOTES: OF'CASES ~ 


eU boy al or Ye gie we oan $ (j 
nio! epe uf t 
id ^s : uy r oho oho cuo." 
Cn 1 x TEE R : te US " RETE 
ES 2: ; y 5s s.s, PASE 
Acknowledgment of debt Lion Xie Siok Mp a a We can 
Act, servant or agent of thé Crown must bc expresily inade by 2 ań 2 agn 
Admissibility of' parol ‘evidence to explain entries in a balance sheet ~... gin 
Agent or servant of the crown must be expressly made by an Act CUM tagn 
Attesting witness, efidehéE! ‘of; to a wil it cohclüsive  ^' BUCO) qnan 
Attorney of absent executor, if'can be. grántéd letter’ of. 'adilinisiration e egn 
Balance-sheet; ‘acknowledgment of débt" in, “handed. i over’ to sháreholder" i 
creditors-—Párol evidénce, if admissible ‘to’ ‘explain’ entries `.. DE 41n 
"'' sections 23(4), 24(1) (2)... : uo an, 
` Balance-sheet, acknowledgment of debt | in, Handed over dg ‘shareholder’ 
H creditors—Parol evidence if a to explain ¢ éniries gi s el) gan 
Bribes taken by soldier in uniform—Right of master, E foin um Ps lah 
Codicil—Blind man, if can be a witness 17^" "4:5 79-1? 7" 1. "49n 
Conclusive évidence, evidence of attesting wiiness to a a will if—- . eo dm 
Contract, gaming and wagering, definition of a »s e. 43n 
Crown as master, right of—Bribe taken by soldier in - uniform e. 4n 
Crown when bound by an-Act e ul 4gn 
Damages, measure of—'' Loss directly and ‘naturally resulting.. EN . -from 

breach of warrantee "" in Sale.of Goods Act 1893 se e) gon 
Dishonest gain by servant—Right of master d 24n 
Evidence, futther, besides evidence of Menus witness to a "Will, it ad- 

missible tee i ue odes 4in 
Evidence of attesting witness to a` Will, if conclusive. ^: 4in 
Evidence, parol, if admissible to explain entries in a balance- sheet 0 gin 
Executor, absent—Letter of administration if can be granted to his attorney 44n 
Fraud, prevention of—Wills Act 1837 section 9, object of > ... © yn 
Gaming Act, 1845, section 18—Construction ” .. 43n 
Grant of letter of administration to attorney of absent executor, if can be 

made S7 mA eee E 44" 

"Indian Succession Act, sections a8 2417 e) 44n 
Lctter of administration, if can be RS to the attorney of the absent i 

executor ; 2.00 44" 
Limitation Act (British): 1939 porem SY sections a34). 2401) c) x qin 
Limitation of action—Acknowledgment of debt in balance-sheet handed over 

to shareholder creditors, if an acknowledgment of debt within sections 

23(4), 24(1) (2) of Limitation Act’... : Ax qin 
Loss, betting, if recoverable cven when there is promise to pay = 49n 

“ Loss directly and naturally resulting......:.....f£.0m breach of warrantee "— 

Sale of Goods Act 1893 (Chapter 71) sections 12(2), 53(23} . s 40h 
Master and servant—Bribes taken by soldier in uniform a. i 24n 
Master and servant—Dishonest gain by-a servant i e. 0 34n 
Money duc on account of betting transactions, i£ recoverable as a ; debt 2 4gn 


Possession, breach of warrantec for quigt—Damages, measure of e: | gon 


e 


Rent Restriction: Acts British Transport Comnussion; ‘if governed. by the 
Act s s De s ss — 43n 


Remoteness of damage—Contract to form a*dompany—Plaintiff sold certain 


- shares to provide for his shares of the Capital for the new company—sub- 
sequent breach of the contract by the defendant—Loss suffered by the 








plaintiff on repurchasing of shares, 1f recoverable es T 4an 
Sale of Goods Act, 1893 (Chapter 71) sections 12(2), 53(2) 4s ie 4on 
Sale of Goods—Breach of warrantee for quiet possession, — ,  .. , , ,; ., AOR 
Servant or agent of the Crown must be expressly made Dy- an Act. | e. 43n 
Testator signing a codicil in presence of a blind man—Blind man if can be... « 
, witness net toyed KE ve” ogee gon 
Warrantee for quiet possession, , breach. of — Measure ot damages | E ..40n 
Will, evidence of attesting witness to. a, if. conclusive : 1 4M 
Will proved... and, deposited in. competent , Cout in Scotland. t ‘ 
of Adiministration, if can se granted. ‘to, the attorney | ‘ok. ‘the absent. M 
, executor Ris a Sie rey, ee 440 
Wills Act 1837 (Chapter 26) ; sectión gs s 1, du eus eure 407 
Wills Act 1897 (Chapter 36), section 9, object. of. RES E de ait” Lus ness 41m 
Witness, blind man, if can. be, to a codicil. Decree one atthe ota ti, 407 
Witness, evidence of aitesting, if conclusive ^ Da ohorus A rette Se IDE ALM 
T u bee teas V d smart at Trop ye t 
` ted Ge GEESE a BNE aru asa. aln f 
, , pu uro a6 ces 0t sr veg i te sete 8 aT) 
E ' 1 pues een) E ymo 
» ryt Porte Tid r E ES 2a. ay 2759 bay 
EL gobo The Xe s x D " aad 
54 í l m uon ` t.e tot n Jet 
d at Lh K TORE OF A 1 ‘ PEE prt Lise 
' . AUN pe au FOR AE Lugo a dea nti 
E 2 pow NECNON ea ach mind 6 n s pou Prabus d 
ehe m gi EC SX RE TCI Fei alee cat avg? i ' is Hesar l 
v tS 04, (5 m 4 - oe "a LR fe 8 ux toten 
Qt 7 ta aber ^ end bo DS santo 
no , da tet jq , toa te be 4 fee thee BET OY. 3E eT tus uar s 
ati Fiy 
TEES SR tra “u ur i 
A doa m mn rad Coat org, Gerd i "x 
Bow " i E H Lo Di TELST A T NST pota n 
we odo pare DU nur aho PON GRE ca > nS CAMERE SER neo LEE EE 
iC 75 ee f 1 pima t us te DOR E m ER 
50s " ‘ate S odes po UN 
n aà nts ge ORUN ach uor a 
A à. E tow al oj 6e) tar Vn “potty dp cef 
' i x T " B DA ders Dar NT y E ates 
Lt . ns s aa fates "az ni^ lodi x tah alt 
] f 2e th ent estf ise Lari. 2," 
7 i'n EE ee ee ae eee tartar EATS Gata 3 t1 atibert, , softam 
m ` MT d one p? UH T l eU cna * 


UNIES eur uten ed ER cU o Uis we ean cg 


PU 


The Coleura t Law v Journal 





n3 ‘otacek ke cg abr 2st t 
"re. 2135: ‘Pp ade aem oic aeia L dE jj 





IM PORTANT LEGISLATIONS. i 
* p^ Xe Ves e die 
: TAR. RAILWAY: COMPANIES, ASÜBSTITÜTION | OF PARTIES 
IN CIVIL PROCEEDINGS) ‘ACT, 1946.* .. 


REBT GT i (ACT; XIV. „OF  T946)- i ns `E LN Qo 


TEL ey poter p22 


z T Es 
CAR “Act td SROVIDE i FOR THE SUBSTITUTION OF THE | 
o: d 

Govitenon-Gabrkat: IN. Cover.” FoR CERTAIN 


the ey om M {OU yrayre Re, VU iU 
Eo E RAILWAY. Compains IN FAm ^ CS 


SM KIT TUR web crit Bréc ior nous Ns) (b a6 Y “hin 4. 


Tog Xs usc EE uvis «Mut ipud ird 
» WHEREAS nie rain: are aS inde. by the - Central 
Government -with. the Bengal Nagpur. Railway Company; Limited, 


the Bombay,'Baroda and ,,Gentral Indis Railway: Company, and 


Bengal and North-Western , Railway. Company;, Limited and the. 


Rohilkund and Kumaon Railway Company, Limited, certain rights 
and liabilities of the said Companie have been assumed by the 
Central Government ; 


And whereas it is expedient to provide for the substitution of 
the Governor-General in Council in the place-and stead of the said 
Companies i in all pending « civil proceedings: ‘founded on any right or 


rag iz xIN UO "I6 {0T UN. 


liability 80 adsumed by ‘the Céntral € Govetninent : SH 
_Itis hereby enacted as iSliows : LI 
| r. This Act may be called the TM Companies (Substitu- 
tion of Parties, in Civil: Proceedings) Actst9467755 Tow Wf 
a. . In this Act, “‘civil‘procééding” "includes an Sppe or execu- 
tion proceeding. iar RU Vo UE desir 
. P (1) In every, civil proceeding pending. at: ‘the commence- 
ment of this Act to which the Bengal Nagpur Railway Company, 
. Limited, or the Bombay, Baroda and Central ladid “Railway Com- 
pany;,or the Bengal and « ‘North-Western: ` Railway i- Company, 
Limited, or the Rohilkund and Kumĝoù' Railway Ċömpany, 


- *Recelved the assent of the Governor-General:on the 18th.April, 1946. 


Short title, 


Interpretation. 


Substitution of 
Governor-General 
in Council in certain 
civi! proeedings, 
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“Li imited, i is “a- ; party, ‘and which i is founded on any y right or liability 
assumed by the Central "Government. under - certain . arrangements . z 
made by, „the jC ential Government: With the ihe} gaid- ‘Companies, the . 
a - Governor-General i in "Council | shall notwithstanding ‘anything to fhe- 
M ge g i --contrary: zin. «the- Code--of Civil: Procedure;- 1908; "be-deeriéd-to: be^ 
eap 7 „substituted: ‘in. the place and stead of. {he Company: H and every 4 suci. 
: ` proceeding’ 5 may. be continued by or against the Governor Ganenl- 
Ba a ee eee ay "Council: accordingly, ‘andthe. Companyshall” be discharged from 


x 


~ all liability cin « ‘connection’ with the proceeding, Ae M n. 


Ai 


a i. (a2) References i in’ ’ sub-section. (OJ to any Company shall be 
Ub coii: fas Sarai Seinen 6% “the: liquidator of that, 
^". m Y eg 


"EH : ^ Company. ` EIS -i 2^ edes AMA ta nara KAN 


“After iie acquisition by. ‘the: “Government ‘of certain” - Railways 
.-. and ‘consequent, assumption . of responsibility for their contractual - 
"cbligations while succeeding to ali their Tights it^ was pointed . out - 
ae that the’ legal - ;positign w Was’ not: free from difficulty as the transfer: E 
| ^ Ofthe liability of the ‘Companies ‘to: the Government would rot . 
i ~> | bind the .person entitled ` to enforce. such- liability - agáinst- the" 
: ne i-Companies. . : The ‘present"Aét removes: the : : difficulty enabling 
- +; c .fhezGovernor-General: An? Council - (Obs substituted ‘in‘ “place of P 
* the. Companies as-thus: "felieving ihe ‘Companies- of their: "résponei. 


Ir, 


‘bility: inthe: E ‘civil proceédings) i0» Imus imm rte 

















C apiu orui eT Lae! Pei ELA MRA eani uu LoT om ae 
~ 4 a i des 1 F 15 ` - í E . NT hn. 
: X v i - PA ee ae 
we * å bb PE 
: 5 Hr ks Ellen um. Lob - 
T : iw 1 tm Sau! zu: MDC d T5 T 
p Se SOL S rctechenes 4 5 wit ye sani? - 
2 - T THR ‘cope OF, CIVIL- ‘PROCEDURE. (AMENDMENT) ;. 
: gee eee a ACT, 1948,* ve y 
= yo " Ted i i T DuapTha mm "nint v DuC P 
vod Beato) bere ene JASE, YEG ES 1948). elici a te a a u 


Seed eee cr AN ‘ACT, FURTHER TÒ AMEND: ‘THE’ Coba orrie 2GAD 
E E zi Katuki in PROCEDURE) 1908... anui Hic bos 2 


-.-. WHEKEAS it is expedient farther to amend : ‘the Cade" of Civil 
n “Procedure, 1508, for. the purpose 1 Hereinafter’é appearing 3 P I ME 


Se 
Dia P* 









ern unm. hy “K eg izes eut deus Fic eas has EE 
ete? int is enacted as follows f=: Se ae A PEE 
2 1). -IH os uera e ALT uet WT ere 
` Short title, ^c oe wasibia "Act -mayı be. “called the' Codó ` of Civil: Procedure 
E: (Amendment) Act, 1948: -7 £4 Le. uec tae Hone jÁ uero 


*Recciyed'tbe saei v the Gcveizoi: General. cn the 21st Febraiy. 1548 


; ur » B Ñ sankpoiran?, 1loistATioxsa.- 2 : * EN 3h 
Tn section 80 of the Code of Givi Procéduré; 1908, o E uses 
tion 8o, Act V of 
^ in clause" (a); ‘after: the- Jords "iCértial. overtime the 1908. : 
following words shall be inserted natdly i— i MUS g Aiae 
wis uget Esta). iet ma JG. 
att ‘Except where. it relates toa Raily e d x " 
: (ii), after Clause s the; lowing pew, clause (a), shall be. 
af inserted .namely:—i oñ ip odydp PRU ma EC ee Ti 
(aa) in’ thé Case ‘of a "dit: dicit the Ceniral Govertiment 
where it relates’‘fo : à Railway, the’ ‘Geheral Miniier of ` that - 
Railwiy'jc | E Gwe 1 T tiet p et : ine Pes s 35.7 » 
7 ae ae E IIO arts 
dabo su) ade RR erp os clic 
E esu. £u. pup. 0 x4 assieme 32 Eo id 
ze THÉ CONTINUANCE OF ÙRGAN:PROCEEDINOS | 
»otanyeg on : ^ ACT, 1948,* ee ssu ade ad usc 
e^ SA polkas utt 


“act xxvii oF iosBi." 
“he pua don aug net es eby EAS 
AN Ácr. TO .PROVIDE FOR. 1HE CONTINUANCE : OF. 
_ CERTAIN, LEGAL. PROCEEDINGS, BY OR AGAINST teats 
TSE SECRETARY, or STATE, . fon i : : 


E: URN (t MET ES Fr Du d 

-W.HEREAS it: is expediat: to provide: tor. the. continuance. ol 
cettain legal proceedings:by or, :against:thé Secretary of State in ` 
“respect of any right of India or any partiof India which were pend: 
ing immediately before the r5th.day of August, 147 Ads ue “ad 

i This Act has been applied toe 7 EET Ret A pe , 

.(a). Chota Nagpur Division and Santal ore District-<See 
Bihar Gazette, 1948, Part, IL . page 2515. . Lour eee NDS 

0). Excluded. and partially excluded. areas in,. the. Province of, 
Madras subject, to. certain;, ` niodifications- See -Fort ; St., ere 
Gazette, 1948, Part I, page 1047. . - - LIP 


f d 
QS - 


(c) Jaunsar-Babar Pargana i in Dehradun District and the por 
tion of Mirzapur District which lies to the south of Kaimur Hills, . 
see U. P. Gazette, 1948, Part I, page Tis: : 

It is hereby enacted as follows : — 

t. (1) This Act muy“ “be called the. Guia of Legil . Skort title and 
cEfoscedings Ae 1948. : . 2 extent, 


i “Received the assent of the Gorersor Gener o on the-3rd September; 1948. ` 5 


ES 


` a ope tao 


DS d. 


Interpretation. 


Continuance of 
E legat proceedinge. 


Exclusion of time in 
computing period of 
` limitation, _ 


Repeal, 
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1 mF 
DIES 
gie di = 


(2) It extends:to‘all.the Proviüces'o£India.: so c. 
a2. ` In, this; Act; "the, appointed, day? means, oe -I n day, of 


August, 1947. cmi eto at cds enu turer 


3. Any legal proceeding, which, eene iN. ns 
vie 3:57 
appointed day,— ant 


^'(g) were ‘pending’ ‘by or against ' the EA of State “in vaby | 
Court within the territories which as from tlie ‘appointed ‘day 
became the territories of. India. by , virtue -of syb-section (1);.of 


adii) JI 


section 2,0f th the Indian, Independance, Act, 1947, andy gar ah erate 
^' (b) were in respect of any right of India. or any part of India, 


shall— ; 

(i) if the right in question: was" that of the Governor-General 
in Council, be contine by or against. the Dominion of 
India; | 

(ii) if: dhe'right i iú question was that-of the! former Province of 
Bengal or the Punjab, be contiswed by.or against the Province of 
West Bengal or East Punjaby, ag the.case may be ; and E 


(iii) if the right in question was that of any Governor's Province 
other than’ Bengal; the Punjab, the North-West Frontier Province 
or Sind, be continued: y or RERUMS that: Province. E 


44 In computing the period of ‘limitation’ prescribed for any 
appeal:or application to.a Court in respect ‘to any such proceedings 


_as.aforesaid, the:period from the ene day upto the. 28th- age z 
. of: May, 1948 shall. be. excluded. OC qe iiM e P. ta UE A 


5. (1) The Continianice of d Pideegbgs ‘Ordinanee; 15 
is hereby repealed. - ` 


(2) Avything dòne or any “action, ‘taken dn. exercise. of iny, 
powers conferred by or under- the aaid sp shall be " déemed 
to have been dons or taken ‘in exercise’ of powers conferred’ by; or 
under this Act: ‘as -iftliis' Act Had’ commenced on the ‘28th day of: 
Mn 1943. s Xue owes eR Gee 


Von. Bl a i 


; ,"BIPORTANT" LEGISLATIONS. 
THE INDIAN REGISTRATION: (AMENDMENT 
os St Hest sins ton "ACT, :1948;*: DL MU. 
uD TIITII gne ^ dw EPA 


E "XXXIX OF oum 


AN;Acr, FURTHER To AMEND, THE INDIAN REGISTRATION 


tag: Div 


s ACT, 1993. p, - - 


Rare ttt 


Vaythherer leu nio š 
"WsgnEAS it is oed. tó:amend'the Indian- -Registration Act, 
1908, for the purposes hereinafter: appeariig ; RE deer Sra m 


Ttisfiéteby racted: às follows : PX me QNM p n 


Eon "This. Act pst. "called. the, lodi "E estsadon: (Amend: . 


ment), Act; 1998. .. Ju che uiid artis 
‘hay Im subest: (a) ‘of séction- -£7°0f the: Indians Registration 
Act, -1908 (hereinafter referred to as the'said -Act),:after-clause (x), 


the following clause shall be inserted... 


“(xa) any: order made under the Charitable Endowments ‘Act, 
1890, vestingany- property- in:i à-Treasuter of: Charitable: Eüdow- 
ments or divesting any'such-- ‘Préasurer of any property or", 

3 In section 32, of. the said- Act, for the, words- and figures 


“section. 3t and section 89” the words ànd ae “sections 35 
88 and 89" shall be substituted. dd ZEE 


4. In subsection G) of section A "b ^i said Act, after 
clause .(g): the following clause. shall be inserted, namely's — 


Cag) “Fegulating the’  niaühér in which tlie- instruments’ reférred- 
to in. sub-section (2) of ‘section $8. ey be p er for - 


registration j ; vee 


g. For section 88 of the said ‘Act, the: ‘follwing: section shall 
be.substituted namely., ==) sor, de ie seti. 


“88. (1) Notwithstanding anything“ “contained * it- this: Act; it. 


shall;inot b necessary sfors>. ^ pM 

(a) any: Officer of Govérnment: or, "U^ 

- (b) any Administrator! Genéral, "Official" Trüstee* or Official 
e da Or 

*"'(c) the Sheriff, Receiver or Registrar’ of a High Court, or ^ 

(d) the holder for the time being of such other public officé as 
may ‘be ‘specified in-a. notification i inthe Official Gazette issued i in 
that behalf by the Provincial Government, to appear in person 
Ni NUN CER 7 zi Aa eT 


T" m 


- "Received the assent at of the Su in Abs: arb September, 1948. 


ee 


(RAMS UE NA 


5n. 
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duration. 


Definitions, 
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or by agent ,at any registration office in any proceeding + 
connected with the registration of any instrument executed by him 
or in his favour in his ‘official capacity. or to. sign as provided in 
section 58. s 


(2) Any instrument executed by or in favour of an ‘officer of 
Government or any other person referred to in sub-section (1) 
may, be presented for registration to such manner as may | be pus 
cribed by rules made under section 69. . x Lae 

(3) The registering officer to whom any jaaiet] is _presented 
for registration under this section may, if he thinks fit, refer to any 
Secretary to Government or to such Officer of Government or other E 
person referred to' in sub-section (1) for information- respecting ` 


- the same and, on being. satisfied of the execution thereof; shall , 


register the instrument." - nae ak $ UN 


- fate. e. tor id 
AS date qut P EE 





“THE CORPORATION OF F CALCUTTA (TEMPORARY. 
SUPERSESSION) ACT, 1948.* Ere 


: West Bengal Act. VIII of 1948. 


An Ad to provide for the temporary supersession of the | 
Corporation of Calcutta. —— 


Wuereas it is expedient to provide for the gupersession: of ihe 
Corporation of Calcutta for a short period and for carrying on the 
administration of the affairs of the said Corporation during the | 
period of such supersession ; 


It is hereby enacted as follows :— 


a 


1. (z) This Act may be called the Corona of Calcutta . 
(Temporary Supersession) Act, 1948. 


w 


(2) Itshall come into force on such date as the Provincial - 
Government may, by notification in the Official Gasette, appoint. 

(3) It.shallremain in force upto the 3:st day óf.March, 
1949- . 

2.. In this Act, unless there is anything repugnant in’ the 


subject or context— _ r 


(a) “the. Act” means ,: the Calcutta arapal Aen 1933 ;- 
and: " D lo : ; 
*Assent of the Governor was first published in the Calcutta VERI: 

. Extraordinary, of the 23td Mao 1948. i 


t 
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aus (BEY “the: : Corporttion? Means >the Corporition- of YCalcütta as 
“nconstituted tunder the Calcutta. Municipal! Act, 1923. udo n 


: 8. The Provincial Government may, if it sò thinks fit, y 
‘an order: published: in the ‘Oficial -Gase/te, i: supersede. the Corpora- 


‘tion from- "such date: .and, for such, period as-.may be preued i in 


‘the-order,. # E Aitne MU ocu geh Sd, ite cl 


4, a: When an oidér of sùpersessiòn:has been’ thade under 
+ section, 3,,the following conse quences shall ensue‘:— | ;: i 


(a): all" tHe, ‘Councillors and Aldefman' constituting’ the Cor- 
"poration; jall- the, members constituting thé iCommittees thereof 
and, the. Mayor and Deputy -Mayor -of .the Corporation : shall, as 
from the date’ of supérsession, vacate their offices as 'such. Coun- 


Cillors, “Aldermen, members: of the. Committees: :and. "Mayor and 
a d Mayors. . .- .. S 


nf À) all the powers, duties and. functions which: may, under: the 
‘provisions of ‘the: Act ‘or any rule: or ‘by-law madé" theréunder or 
of any other law Tor the time ‘being in fore," be ` ‘exercised’ and 


t performed by the” Corporation | or any -Committee».thereof or by ' 


. the’ ‘Mayor:.or Deputy Mayor. or -by Councillors or Aldermen 
shall; during. the period of supersession, be exercised and per- 

x formed . ‘by »such, person’ (to be called the Administrative Officer) 
as, may be. "Appointed a the Provincial- Government in that 
behalf ;. e te vs TE " 


- (c) all soja "vésted'in tbe: Corpojation ‘shall, (dass ‘the 


period of: aupersession, - vest in His Majesty “for the aed of 


the Province; and». «o5 c: 9 o et i oor 


.(4) duiing the period of’ superüessíor, “the rates shail not be 
increased, and the supplementary: taxation. shall-not be’ imposed 
iby, the Administrative Officer” under. sub-section (2) of. section 95 
of the Act except with the previous. approval of ‘the Provincial 
Government, m : : 
bod (2) (a). Before the “expiration, “of. the. period; of. supersession, 
there shall be a fresh general election: of Councillors and a fresh 
election of Aldermen i ‘in conformity , with the _ provisions of the 
Act and, the] persons, "who. , vacated their, offices under clause (a) 
of. “Sub-section (2), ‘shall not be deemed. Senate for such 
elections. ` 


(4) Onr the expiration of the aad e of superseesion: the 
Corporation shall be reconstituted ` on the results of the elections 


referred to in clause (a) in accordance with the provisions of - 


-the Act. 


yn 


Supersession of 
the Co poration. 


Consequences of 
supersession. 


“8 


Administrative 
Officer. 


- Act XLV of 1860. 


The Executive Offi- 
cer or Deputy Execu- 
tive Officer, etc, 

. shall be subordinate 
- „tothe Administra- 

tive Officer. 


Power of the Provin- - 


cial Government to 
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Indemnity, 
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case of diffculty, 
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- 
55  (z): The ‘Adminigtiative:Officer shall “be. deémied ` to be a 
publié servant -within tlie. meaning of section 21 ^of the ‘Indian 


Penal Code. _- 50. Lare tut we P cael a ating 

(2) The Administrative “Officer: “shall receive :: auth ‘monthly 
Siar ‘not exceeding three-thousand' rupees: and “such ‘monthly 
allowances not exceeding in the aggregate five hundred: Tupese a3 


may be fixed by-the. Provincia-Government..- |... «7 


(3) The “salary and- allowances - fixed ° under: sdtiadctioh (2) 
shall be paid, from the Municipal Fund referred to in the Act. © 


| 6, ‘Notwithstanding ‘anything’ contained: in. the "Act;'* ‘or: ‘atiy 
~rule.or by-law. -made thereunder, cthe exercise ‘or discharge" -By the | 
Executive Officer ior Deputy Executive Officer or. Chief "Eügitieer 
or Chief Accountant vor Health. Officer: or -Secretaty - 'of': any 
powers, duties or functions vested in or imposed ` upon : bim ‘by 
-the provisions of the Act-or any rule or by-law- made thereunder 
shall; during t the period, of. supersession under section'3, be.subject 


4 


to control and revision by the Administrative Officer. -, : vr ^^ 

JJ. In addition to.the powers, duties and. functions’ conferred 
-and imposed on tlie: Administrative: Officer ' under ‘clauses '(5) and 
(d) of: sub-section (z). of section 4 and section 6, the" Adibinis- 
‘trative Officer shall, during-‘‘the . period: of: 'supersession under 


. section 3, also exercise and perform éuch other powers and'dutiés 


and do such other acts as in the opinion of the Provincial "Govern. 

.ment are necessary, in.the interest of ‘the rate-payers, “of. the’ Cor- 
poration .and ‘as the Provincisl Government .may by order.or 
otherwise direct from time to time notwithstanding - anything con- 
tained in the Act or any rule or by- -Iaw made thereunder, ` Xu 


8, "The Administrative- -Officer shall':not be liable: in any 
Court of law for anything “done or- purported to be done « ‘under 
this Act: ICA eri Ss? NIA, ours Na BSS 

9. Without prejudice to the powers of the Proviriciál Govera- 
rient under section T the Provincial" Government ^ maj by order . 
áuthorise any matter or “thing “to be done which üppéars 't6,it 
nécessary for the- purpose of- ‘carrying: on thé ‘administration’ of 
the affairs: of the Corporation during thé period, of ‘éuiperséssion 
under section 3 or of reconstituting the Corporátion under sub- 


section ( 2): of gection Ae » 





REVIEWS. 


Indian Company Law by M. J. SETHNA, BARRISTER-AT-LAW, 
published by the author from Bombay, 1948. Price Rs. 16-8-o. ` 


We had an occasion to review the first Edition of. this book in 
the pages of this Journal (67 C. L. J. 40%) and on that occasion 


.we pointed out its salient features and expressed the opinion that 


it would be an all-round useful publication. The fact that the 
book has run through four Editions in the meantime undoubtedly 


` goes to show that its utility has been appreciated by the people 


who have got to deal with company matters. In bringing out this 
present Edition, the learned author has fully revised his work and 
literally ‘brought it up to date. The usefulness of the book has 
been greatly enhanced by the addition of the Indian Company 
Rules, 1941, with Forms in Appendix B of the work, as also by 


' the incorporation of a separate chapter on Company Income-tax 


and Super-tax in relation to registered conipanies and the material 


and relevant informations about the provisions of the Indian 


Insurance-Act, 1938, as amended up to 1941, and the Banking 
Companies (Restriction of Branches) Act, 1946. As everybody 


` concerned with,company matters is now fully conversant with the 
" scheme of the publication and its merits, it is hardly necessary - 


for us to make our comments thereon or to write any words 


" of recommendation. ` Suffice it say for the présent occasion, 


" 


that this’ new Edition is a distinct. iniprovement on its pre- 
decessors and will command a larger degree of popularity than 
before. . BI Ru p * 


f Law of Private Defence by V. B. RAJU,. published by 
Chandrakant Chimanlal Vora, Law publisher; Ahrhedabad, 1949. 
Price Rs 7. 


. 105 
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The Eaw of Private Defence is a very important branch of 
Criminal Law, inasmuch as what is otherwise an « ffence has been 
declared by section 1.6 of tue Indian Penil Code not to be so, 
if done in the exercise of the right of private defence. "Therefore, 
the exact nature and extent of this right is of the utmost concern 
to every cioz n, as it can discriminate him from the heinousness 
of his prrformances or deeds. The learned author who is very 


- much interested in the « ifferent branches of Criminal Law, having 


had to administer the sime in the course of his official duties, 
bas rendered a distinctive servic- to, and earned tlie gratitüde of, . 


- not only the members of the legal profession but of the entire body 


of the citiz ns of this country by bestowing special attention on this 
sut} ct and making a special trearment of it. He has completely 
analyséd the subj-ct, and .dealt wich its rumerous ramifications, 


` and for this purpose he has largely drawn upon the decided cases. 


Tne book has been greatly enriched by profuse reproduction of 
valuable extracts from judicial decisions, some of which have now 
become classical. This method of treatment ensures one positive 
advantage. The lawyers of the outlying stations do not get within 
their easy reach all the law reports and in consequence they remain 


` in the dark as to what exact things hive been said by the eminent 


Judges with respect to many of the topics in which they feel 
interésted. The learned author in his practical experience must 
havé noticed this natural handicap of the mafusil lawyers and in 
order to remove the same has done well to give copious extracts 
from the more important judicial decisions in his book. He has 
shown his great judgment and assiduity in selecting the choicest 


` extracts which practically exhaust the entire field of luminous 


quotable judicial utterances. In short, the book is a very. valuable 
adjunct to the total out-put of legal works on criminal law and will 
undoubtedly prove as useful as the learned author's other similar 
publications on™ the particular branch of law he has specialised in. 


‘We unhesitatingly recommend it to the: members of the legal 


profession e 


A Text-book of Equity by D. Bosz, Second a pub- 
lished by P. K. Basu, 1948, Price Rs. 6. 


This hand-book on the principles of Equity has been meant for 
the use of students preparing for University Examinations. The 
learned author seems to be fully alive to the needs of the examinees 
and has succeeded in giving them à good help book. The book 
has consequently become very popular and has been well spoken of 
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by the educational authorities; Tt seems het the learned author is 
not content with the humble object of helping the students, but has 
cherished the more ambitious idea of catering-to the needs of the 
legal profession- as well. We-are apt'to think that the learned 
author should have better avoided this soaring project, because in 
his endeavour to make the book alike useful to the people of two 

different spheres, be has rendered his book too bulky for the 
` students and too scanty for the practitioners and this must have 
considerably detracted from the utility of the work for the purposes 
of either of the classes of people intended to be benefited. The 
foregoing remarks apart, the book is a pretty one, and it bespeaks 
very "well .of the learned author that he hag made a strenuous effort 


to make:a knotty subject intelligible to the beginners. We' would ` 


only .add that in the future editions of the work, the learned author 
would do well to guard against loose and dubious expressions 
which are likely to-confound -his readers. For instance, he has 
‘said at one place that the doctrine of advancement has. been held 
to .be inapplicable in this;coüntry because thé nature of exami 
transactions is quite different from conditions obtaining in England. 


It is not very clear what exact idea he means to convey here, - 


The law of exami is a peculiar institution of this country, and how 
this law does preclude the importation of.the English doctrine of 
advancement it is difficult to follow. At. another place, he speaks 


of .equitable* principles in Indian codified law, forgetting altogether ` 


that no question of natural justice arises in relation to unambiguous 


statutory Jaw. Again, in one passage the learned. author has men-. 
tioned easement as a right pertaining to the-land and has said that: 


any body who comes to the land is: bound -by: it; here he evidently 
meant that the in-coming man is entitled 10 it. The bock has been 
cast in the form of a beac-roll of good isolated proposi ions of 
law, but it wou:d' have been better, .if these isolated statements of 
law had been integrated on evolutionary principles Just to form one 
compact. bloc of legal conceptions variegated with diff rent shades 
of ideas modulated by diversity of reasonings. Tus, in the topic 


on the. «quiry jurisdiction in India, the -L-arned au hor having ` 


started witn the well-established proposition thu the Indian Courts 
‘are also: Courts of equity applying equitable principles only in the 
absence of specific liw and usage in the matter, .shoud have 
developed the subj:ct by sowing. how ‘the existence of statutory 
_ provisions has excluded the applicatión of certain: Equity rules, 
but instead of doing so, he bas: ‘stated only certain isolated instances 
of. non-application of. some of the English Equity rules in India, 


LI 
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leaving the synthetic evolutionary work to be done by: the -readers 
themselves. As the students require very much an easily intelli- 
gible hand-book on Equity within a comparatively short compass, 
the learned. author would do well -hereafter to re-write his work 
to satisfy that requirement. EE 


Consumers' Co-operative Commonwealth by G. S. 
BHARTIYA afd published by the Navprabhat Prakasan Mandir. 
Price Re. 1 


This small book let is a collection. of the series of articles on 
Co-operative economics. contributed by the learned writer toa 
certain weekly paper. The learned author has been acclaimed on 
all hands as a great erudite man and an expert on the subject and 
his writings have been blessed with a chorus of appreciations from 
various circles and we have no reasons to entertain a different 
notion about the merit of his writings. Undoubtedly the learned 
author has devoted much time dnd effort in tracing out the history 
and development of the Co-operative mayement, and in considering 
the special case he has made for its utility and its future ; con- 
sequently, his contributions, his thoughtful writings deserve the 
attention of every body. Although agreeing with the main out- 
lines of his reasonings, we cannot however help pointing out to the 
learned Author of the (Co-operative Commonwealth that the 
consumers’ movement mist ex nécessitate be a local affair~and can 
hardly bring about that large scale benefit which he has visualised. 
The increased transport facilities by land, water and air have. now 
made the whole world one producing centre and one maiket and 
the dread of atom bomb is tending to cement the différent nations - 
into one federated unit. Therefore, unless the consumers’ move 
ment can:embrace the entire globe, which ger se is an well-nigh ` 
impossibility, the learned author’s pet movement can hardly yield 
any practical result. Besides, mechanised systems of industry and - 
ite outspread all over the whole world must of necessity give ac 
greater impetus to the.existence of an intermediate agency which 
will completely neutralise the small benefit which the local con- . 
sumers’ movement can possibly achieve., lf the paramountcy of. 
the distributing intermediate agencies, the capitalistic systems ~ 
remain in full vigour and dynamic operation, the: diminutive local 
benefit of the consumers’ movement will not succeed in bringing 
about that millenium which the learned author in his extreme - 
optimism is dreaming of. By trying. to .introduce.clogs in the . 
credit purchase system, or tO put artificial impediments in -the. 
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currency of free trade and free flow.of money, the cherished --socia- 
listic" principles of the learned author will recoil on themselves by 
creating a vicious circle of ever-rotating "high, prices. . Social well. 
' being and happiness depend on harmonius co-ordination of labour 
and capital and the stressing and insistence of the one in. disregard 
of the other can result only in an eternal war, à perpetual friction, 
& ruinous conflict and a terrible discord between the two. A com 
sumers' movement and trade unions are the first manifestations of 
the declaration of that war. This aspect of the thing does not 
appear. to have’ received any attention from the learned author, 
and we shall be grateful to him, if he adverts to it in his future 
writings on the subject. - - 


~ 


Bombay Co-operative Societies Act by N . G. KHAROD.. 


Professor N. G. Kharod's book on the Bombay Co-operative 
Societies Act is a stimulating addition to the subject. -The Author 
“has given many useful comments on the various sections of the Act 
and the comments are supported by references to authorities, 
‘The book is very nicely printed and the Author's learning is spread 
all over the book. The history of Co-operative Societies Act is 
given to help readers to understand the spirit of the Act. We-only. 
feel that the Author should have paid greater attention to similar 
, Acts in other Provinces, . Wo -Tecommend -this book. to all our 
readers. E s ; 


- IMPORTANT. LEGISLATIONS.. 
THB CORPORATION OF CALCUTTA (TEMPORARY l 
SUPBRSESSION) AMENDMENT ~ 
O 7 075 ACT, 1949.* v 


WEST BENGAL ACT y OF 1949. 
AN Act TO AMEND THE Gossennon or CALCUITA 
0 - (TEMPORARY ara, ACT; .1948. 
i Assent of the Governor-General was ts first published in ‘the Calcutta Gazette 
of-the grd March, 1949. ieee 
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WHEREAS it is expedient to amend the Corporation of Calcutta 
(Temporary Supersession) Act, 1948 (West Bengal Act VIII 


of 1948) for the purpose and in the manner hereinafter 


appearing ; 
It is hereby enacted as follows :— 


1 This Act may be -called the Corporation of Calcutta 
(Temporary Supersession) Amendment Act, 1949. 


2. In sub-section (3) of section 1 of the Corporation of 
Calcutta (Temporary Supersession) Act, 1948 (hereinafter referred 
to as the said Act), for the words and figures “31st day of March, 
1949" the words and figures “grst day of March, 1950” shall be 
substituted. 

3. At the end of section 3 of thedaid Act, the undi “and may 


also by like order extend the period of supersession for such further . 


term as it may consider necessary” shall be added. ` 


THE ABOLITION OF PRIVY COUNCIL JURISDICTION 
ACT, 1949. 


CONSTITUENT ASSEMBLY ACT V OF 1949. 
(As PASSED BY THE CONSTITUENT ASSEMBLY OF INDIA) 


An ACT TO ABOLISH THE JURISDICTION or His Mayssty tx COUNCIL 
IN RESPECT OF INDIAN APPEALS -ND PETIT:ONS, 


WnrERzAS it is expedient to abolish the jurisdiction of His 
Majesty in Council in respect of Indian appeals and petitions, 
and to confer a corresponding jurisdiction on the Federal Court of 
India ; 


It is hereby enacted as follows :— 
I. (t) This Act may be called. the Abolition of Privy Council 
Jurisdiction Act, 1949. 


(2) It shall come into force on the tenth day of para 1949, 
which day hereinafter referred to as “the appointed day", - 


a. (1) As from the appointed day, the jurisdiction of His 
Majesty in Council to entertain, and save as hereinafter provided 
to dispose of, appeals and petitions from, or in respect of any. 


` 
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` Judgment, decree or order of any Court or Tribunal (other than the 
. Federal Court) within the territory of India, including appeals and 
petitions in respect of criminal matters, whether such jurisdiction 
is exercisable by virtue of His Majesty's Prerogative or otherwise, 
shall cease, . - - - : 


(2). The appeals and petilians aforesaid are hereinafter refered 
to 2s "Indian appeals’ and ‘Indian petitions", respectively. 


3° (1) Sections 228 and 218 of the Government of India Act, 
1935 are hereby repealed, 


(2) Ary legal proceedings pending by virtue of the said 
‘section 208 immediately before the appointed day whether before 
, His Majesty in Council or the Federal Court, shall opa virtue of 
this Ac, abate on the appointed day. 


^ 4 Nothing contained in section 2 sball affect. the jurisdiction 
of His Majesty 1n Council to dispose of— 


(à) any Indian appeal or petition on which the Judicial Com- 
mittee ‘of the Privy Council has before ihe appointed day delivered 
judgment or, as the case may be, reported to His Majesty, but 
: Which has not been determined id an Order in Council. of His 
Majesty ; or 


^ (b) ‘any Ingian appeal or petition ori which the ‘Judicial Com- 


mittee has, after hearing the parties, ee judgment or order ; ; 
or 

: (c) any india ‘appeal which -has. been entered before the 
' appointed day in the list of business of the Judicial Committee 
for the Michaelmas sittings of the year, 1949 and which after that 
day is not-directed to bé~ removed. therefrom - br or under the 
authority of the Jadietal Committee ; OF 


(d) any Indian petition _ which has been. lodged before the 
appointed day in the Registry of the Privy Council, - = 


5. (1) As from the appointed day, thé Federal Court. shall, in 


addition to the jurisdiction conferred on it by the Government of: 


India Act, 1935, and the Federal Court (Enlargement of Juris- 
diction) Act,-1947, but subject to’ the -provisions of this section, 
. have the same , Jurisdiction. to entertain . and, dispose `of: Indian 
e appeals and petitions as His Majesty in- Council-has; whether by 
virtue of His Majesty's prerogative or wars immediately 
before the appointed day. - . 
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- (2) Notwithstanding anything oniani in sub-section (1) of 
this section; the Federal Court shall have no jurisdiction in respect 
- of any such appeal or petition as is referred to in section 4 : 


Provided that where upon any such petition as afore said, 
special leave to appeal to His Majesty in Council is granted after 
the appointed day, all further steps to be taken in the appeal shall 
be taken in, and the appeal shall be disposed of by, the Federal 
Court as if the special leave to appeal had been granted on a 
petition made to that Court. 


(3) If any question arises whether an appeal or petition is an 
appeal or petition of the nature referred to in clause (a), (b), (c) 
or (d) of section 4, & certificate of the Registrar of the Privy 
Council shall be conclusive evidence on the question. — 


Transfer of Pending 6. All proceedings in respect of any Indian appeals pending f 
Appeals to the Fede- before His Majesty in Council immediately before the appointed — 
day, except those referred to in section 4, shall by virtue of this 
Act stand transferred to the Federal Court, and shall be disposed 
of by it in the exercise of the jurisdiction conferred on it a this 
Act. 


PA ashes 7. All proceedings and steps taken in, and orders’ made and 
in High Court, ` Certificates granted by, a High Court in connection with an Indian 
appeal or petition shall, except in the case of any such appeal or 

petition as is referred to in section 4, be deemed to be in connec- 

tion with an appeal or petition to the Federal Court from, or in 

respect of, the same judgment, decree or order under the provisions 

of this Act, and shall be concluded, or as the case may be, have 


effect accordingly. Es 


Effect of Orders o: 8. Any order of His Majesty in Council made on an Indian 
EE cu ‘ in gppeal or petition, whether before, on or after the appointed day, 
shall for all purposes have effect, not only as an order of His 
Majesty in Council, but also as if it were an order or decree made 
by the Federal Court in the exercise of the- jurisdiction conferred 

by this Act. 


i Amendments dd 9. (1) In section 205 of the Government of India A. 1935 
Pe tpe (hereinafter referred to as the said Act). for sub-section (2) the 
following sub-section sball be substituted, namely :— i 


“(2) Where such certificate is given, any party in a case may 
appeal to the Federal Court on’the ground that any question as 
aforesaid has been wrongly decided and, with ine. leave of the 
Federal Court, on any other ground,” 
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(2) In section. 209 of the-said ‘Act, for sub-sections (1)-and (2) 
following sub-section shall be substituted, namely :— 


“(1) The Federal Court.in the exercise of its appellate jurisdic- 
tion may pass such decree or make such order as is necessary for 
doing complete justice in any cause or matter pending before it, 
including an -order. for the--payment of costs, and any decree so 
passed or order so made shall be enforceable throughout the terri- 


tory of India in the manner provided i in that behalf in the Code _ 


_ Of Civil Procedure, 1908, or in such other manner as may be pres- 
cribed by or under a law of the Dominion Legislature, or subject 
to the provisions of any such law, in the manner prescribed by rules 
made by the Federal Court.” 


(3) In clause (a) of sub-section (3) of section 210 of the 
said Act, for the word brackets and figure .“‘sub-section (2)”, 
the word, brackets and figure “sub-section (1)? shall be 
substituted. 

(4) In section 214 of the said -Act, after sub-section (1) the 
following sub-section shall be inserted, namely :— 


(1A) Subject to the provisions of the Code of Civil Procedure, 


1908, or any law made by the Dominion legislature, the Federal 
Court may also from time to time, with the approval of the 
Governor-General, make rules of Court for regulating the manner 
in which any decree passed or order made by it in the exercise of 
its appellate jurisdiction maybe enforced.” 


10. The provisions of the Code of Civil Procedure, 1908, and 
of any other law in force on the appointed day relating to Indian 
appeals and petitions shall as from that day have effect, except in 
relation, to the- appeals and petitions referred to in section 4, as 
if in the said provisions, for all references to His Majesty in 
Council, there had -been substituted references to. the Federal 
Court.. ' "ina 


17^ 


Modifications of 
existing laws. 
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THE. 


THE DISPLACED PERSONS (LEGAL PROCEEDINGS) 
ACT, 1949.* 


ACT No. XXV OF 1949. 


AN Acr TO MAKE SPECIAL PROVISION FOR THE RELIEF OF 
DISPLACED PERSONS IN RESPECT OF CERTAIN 
~ LEGAL PROCEEDINGS. 


Wuzxras it is expedient to make special provision for the relief 
of displaced persons in respect of certain legal proceedings. 


- Itis hereby enacted as follows :— 


Short title, extent 1. (1) This Act may be called the Displaced Persons (Legal 
Proceedings) Act, 1949. 


(2) It extends to all the Provinces of India, 


(3) It shall come into force in any Province on such date as the 
Provincial Government may, by notification in the Official Gazette, 
appoint in this behalf, and shall remain in force only upto the 3rst 
day of March, 1952. : 


Definition, 3. In this Act “displaced person" means any person who, on 
account of the setting up of the Dominions of India and Pakistan, 
or on account of civil disturbances or the fear of such "disturbances 
in any area now forming part of Pakistan, has been displaced from, 
or has left, his place of residence in such area after the ast day 

"NN i of March, 1947 and who has been subsequently residing in 


India. 
Restoration NC 3. Where any suit, appeal or application for a final order has 
ings. been dismissed for default of appearance or for failure to pay costs 


of service of process or to furnish security for costs, or where a 
decree or order has been passed ex parte, then, notwithstanding 
anything contained in the Indian Limitation Act, 1908 (IX of 1908), 
the Court may, on application made to it in this behalf within 
ninety days from the commencement of this Act, or within such 
further. time, if any, as the Central Government may, by noti- 
fication in the Official Gazette, allow either generally or with 


“Received the assent of the Governor-General on the 22nd April, 1949 
and js published in the Gazette of India, Extraordinary, Part IV, dated the ` 
agrd April, 1949. 


, 
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respect to any Gldss or claéseS of cases, set aside the order of 
: dismissal or the decree oF order pied ex parte, a -ag í the cas 
may be: 
Provided : thàt the adplicnit i either a displacéd person or a 
. Person who, though normally a resident of India, was in an area 
.now forming part of Pakistan at any time during thé mónth of 
August, 1947, and has subsequently returned tó India. "E 


4 Notwithstanding anything contained i in any lay or Contract hike ts 


to the contrary-— NN ; ae , Placed persons, 
(i) where, after the commencement of this act, n decies or i 

otder is to bé passed against a displaced f person in any suit oO ' 

. other legal procéeding for thé payment of money, the ‘Court may 

at the time òf pissing the decres or order, direct that payment of 

such money ‘shall bs postponed for such period ag may be specified 

or shall’ be: made by instalments, with or without interest, ifi in 


the opinion of thé Court the direction—. 
(a) will facilitate the rehabilitation of the EERE ; 


(b) will not: ‘prejudice the rehabilitation: of the decree-holder,. if 
the decree-holder is also a- displaced person ; ;and ' 


(c) will'be équitable, hhvidg regard 1 w all the circumstances in 
which the' parties are pláced' ; 


(i) where i in any suit or other legal proceeding, any ste or. 
order for the payment of money has been passed against a displaced 
person, whether before or after the commencement of this Act, the- 
Court may, if the judgment-debtor makes an «pplication in this 
behalf, direct that payment of such money shall be postponed for 
such period’ as máy be“ spécified or shall L5 mate by instalments 
on‘such: terms'a3'to thé payment óf'i interest or "thé taking of f'aécurity | 
or otherwise as it thinks fit. : 


5. Where an ingolvency petition has been presented to any Stay of insolvency 
Court against.a displaced person, the Court may at-any time stay ES 
the proceedings under the petition for such time and subject to 
such conditions : as the Court th inks fit. 


6. Save as provided by this Act, no Court shall execute or Restrictions on ezeo 
otherwise enforce any decree or ordér for the payment of money patina ave 
passed against a displaced person, unless it is satisfied— persons. 

` (a) that such execution or enforcement will not affect the tehabi- 
litation of the displaced person ; and 


408 ., 
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- (b) that such execution or, enforcement is not sought against 
a loan advanced: or agreed to be advanced by, or on behalf 
of, or out of the funds of, the Central Goverament ot. any - 
Provincial Government or against any asset created from apy such 
loan: 


Ponda that nothing EET in the section shall : apply: to 
any decree or order for the payment of money passed in favour of 
the Central or Provincial Government in respect of any loan 


* advanced by, or on behalf of, or out ‘of the funds of, the Central 


* or the Provincial Government as the case may be. 


edure for the 


18th August, 1947, 


Effect of expiry of 
Act. 





T ' Where a decree or order, not being a decree or order relat- : 
ing to immovable property s situate outside the Provinces of India, 
has. been passed before the 1 th day of August, 1947, by any Court 
situate in an area now forming part of Pakistan in favour of a 
displaced person or in favour of any other person who before and, 
after the said date, has resided in, and continues to reside in, 
an area now forming part of India, then, notwithstanding any other 
law for the time being in force but subject always to the provisions 
of this Act, such decree or order may, on application made in 
this behalf by the decree-holder in the manner prescribed by sub- 
rule (a) of rule 11 of Order. XXI of the. Code of Civil Procedure, 
1908 (V of 1908), be executed by any Court within the loca l- 
limits of whose jurisdiction the person, against whom the decree or 


. order has beén“passed, actually or voluntarily resides or carries 


on business or personally works for gain -or has property, in the 
same mannér and to the 1 same extent as sif it were a decree or P order 
passed by that Court. Uds Uem ‘ P 


8.. Upon the expiry. of this Act,, the provisions of section 6 “of E? 
the General Clauses, Act, .1897 (X of 1897) shall l apply as if mu 
Aci bad then been repealéd by a Central Act. .- 5. . - 


í 


n^ 


‘4 
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. GOVERNMENT OF INDIA ORDINANCE No. XXIII. 
(ue He i OR AOKI ES os 


‘An Ordinance to amend the Banking Companies Act, 1949+ 


WHEREAS an Emergency has arisen which makes it necessary 
to amend the Banking Companies Act, 1949 (X of 1949), for the 
purposes hereinafter appearing ; Be fe aan be 


Now, therefore, in exercise of the powers “conferred | by sec- 
tion 42 of the Government of India Act, 1935 (26. Geo. 5, C. 2) 
the Governor-General is pleased to- make and promulgate; the 
following ordinance :— cee 


` (1) This Ordinance may be called thé Banking CONDAM 
Teen Ordinance, 1949. 


(2) It shall come into force at once. - 


9. In the Banking Companies. Act, - 1949 after. Part III the 
following shall be inserted, viz. : ——. Las 


a4 z 


PART TIIA. 


Spec oen for iet disposal of winding u up 
` proceedings. hoe d : 

454. In this part and in Part III "Court" means the High 

Court exercising jurisdiction in the place: where the Registered 


Office of the Banking Company which is being wound up is situate, 
and notwithstanding: anything to the contrary contained in the 


. Indian Companies Act, 1913 (VII-of 1913) or in any notification, 


order or direction issued thereunder or in any other law for the time 

being in fofce no other Court shall have jurisdiction to entertain 
any matter relating-to or Mud 1 out of the Finding. "p d Banking 

Company. n ges ws i 


45B- (1) Notwithstanding anything to. the contrary, contained 


in the Indian Companies Act, 1913 (VII of 1913) or in any other 
law for the time being i in‘force, the Court shall have full power 


to decide all claims.made by or against any Banking Company 


(including claims by or ‘against any of its Branches ‘in any 
Province of Fadia)- and all questions of priorities and all other 
questions, | wtintioever, whether of id or fact. which may arise if 


* Government of India Ordinance published in ‘the’ Gazette of. India 
(Extraordinary) dated Monday, the 19th of September; 1949. 
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Shart title and 
mmencement, 


Insertion of new sec- 


Court defined. 


Power of court to 

decide all claims by 

rdg Dite Banking 
ompanies, 


dam 00 müncAieUPh. Law jOudwa (WOR By 


E the course of the ‘winding: up of thé Banking Compá&üy coming 
within the cognizance of the Coürt; or which the Court may deem it 
expedient or necessary to decide for the purpose of doing complete 

justice or making a Complete distributión of f property in any suchr : 
case, RR NER. 


(2) Where the Court does ‘not des it expedient _ or “necessary . 
to decide any claim or question of the nature referred to in sub- 
section (r) but has reason to believe that the Bankirig Company ‘Has 
a saleable interest in any property, the Court may, without further 
inquiry, sell such’ interest in -such manner and subject to such: "con-. 
dition as it may think fit. E OS sa 


TN i: .(3) There shall be PENTE from every order or dèci- 

. sion made under this section, and the Court may make rules 
prescribing the manner in which and the conditions subject jo. 
.which any such appeal may bé filed and heard. 


E IE ~ (4) Subject to tlie provisions: of sub: „section G) and motwithe - 

; j - standing anything contained in-any ‘other law for thé fime being ` 
E P in force, every such order or decision shall be final and binding for . 

all purposes as between, on the one ‘hand, the Banking Company 

and, on the other hand, all claimarits against the Banking. Company 

and all persons claiming through or .under them or. any of 

them ~- : i 


' Special provisions ` ~45C. (1) Notwithstanding abything. to the BATS oand 
Foe pein iah aR dn poe in Indian Companies Act, 1913 (VII of 1913) the Code of Crimi-- 

winding up, nal Procedure, 1898 (Act V of 1898) or any other law for the time. 

being in force, the Court, may, if it.thinks fit. take cognizance of and - 

try ina summary way any offence alleged to have been. committed 

by any person who has: taken part in' the formation or promotion of | 

the: ‘Banking. Company which is being wound up_or any past- or 


i AU prelent Director, or Manager or officer thereof, . , - 


E co ds 25 "Provided that the offence is one punishable. indu the- Indias - 

f meu E -Companies Act, 1913 (VII of 1913) with imprisonment for aterin. 2. 
which does not exceed 2 years or with fine which-does_ not - exceed = 
togoj- Rupees, - : Mm A RENE 


ay In the. trial Of any offènte aider sibi @: the Court: 


v 





(a). need not record the evidence or frama a formal charge. i 
but particulars specified in section 263 of the Code of Criminal 
23 Procedure, 1898-(Act V of 1898)'shall-so far-as may ae apalieebig 
constitute the whole record of the-cae;- . ar as 
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."(b).may refuse to summon any witness, if- satisfied" that the 
evidence of such witness will not be material, - ge 

(c) shall-not be bound to adjourn a trial for any ‘purpose, unless 
stich adjournment is in the opinion of the Court necessary in the 
interest of justice, and nothing contained in sub-section (2) -of 
section 263 of the Code of Criminal Procedure, 1898-(Act V of 
1898) shall apply to any such trial. : : end S 

(3). All offences in relation to winding up alleged'to have been 
committed by any person specified in sub-sectiori (1) which are 
punishable under the Indian Companies Act, 1913 (VII of 1913) 
and which are not tried in a summary way under sub-section (1) 
shall notyithstanding anything to the. contrary contained in that 
Act or the Code. of Criminal Procedure, 1898 (Act V of 1898) or 
any- other law for the time being in force, be taken cognizance of 


235 


and tried by à. Judge of the Court other than the Judge for the — 


time being dealing with the proceedings for the winding up of the 
Banking Company, . 7 RC 

. (4) Notwithstanding anything to the contrary contained in the 
Code of Criminal Procedure, 1898 (V of 1298) the Court shall 
take cognizance’ of any offence under -this section without the 
accused being committed to it for trial and all such trials shall be 
without the aid of a jury. « i 


45D. Where in any proceeding for the winding up of the 
Banking Company in which any person]other than the Reserve 
Bank has been- appointed as the Official Liquidator, the Court has 
directed the Official Liquidator to obtain the advice of the Reserve 
~ Bank on any matter (which it is hereby empowered to do) it shall 
be awful for the Reserve Bank to examine the records of any such 
proceeding and tender sich advice on the matter. as it may 
think fit, — MPG et eas iat 
3 45E, (1) Forthe purpose of enabling ‘thé ‘Oficial Liquidator 
to take into his custody or under his control, all, property effects 
. and actionable claims to which a Banking Company, which’ has 
‘been ordered to be wound up is or appears to be entitled, the 
Official Liquidator may request in writing the District "Magistrate, 
within whose jurisdiction any property, books of account or other 
documents ef such Banking Company may be sitnate “or is to be 
found, to take possession thereóf and the ’Districi Magistrate shall 
on such request being made to him take possession of such pro- 
perty, Books of account or other documents and forward them 
_ to the Official Liquidator. ] 


Reserve Bank may 
tender advice in win- 
ding up proceedings, 


The District Magis- 
trate to assist the 
Official Liquidator in 
taking charge of the 
~ property of the 

Banking Company 
being wound up. 
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(2) For the purpose of securing compliance with. the provisions 
of sub-section (1) the District Magistrate may take.or cause to be 
taken such steps and use or.causé to be weed such force as, may in 
his opinion be necessary. . ; 


Spoolal period of 45E. Notwithstanding anything to the contrary contained in 
limitation. — . the Indiah Limitation Act, rgo8 (IX of 1908), or in any other law 
for the time being in forcé, in computing the period of limitation 
prescribed for any suit or application by & Banking Company 
the period of one year: ‘immediately. preceding the date of the order 

' for the winding.up of the Banking Company shall be excluded. - 


Transfer, of peading 3. Where any proceeding fof the winding up of Banking Com- 
: proceedin gs d 

winding up to the pany or any other proceeding, whether Civil or Criminal, which 
Said i ee ising has arisen out of or in the course of such winding up, is pending 
thìs Ordinance. in any Court immediately before the commencement of this 
Ordinance, it shall stand transferred on such commencement to 
the Court which would’ have had jurisdiction to entertain such 
^ proceeding, if this Ordinance had been in force on the date the pro- 
. ceeding commenced, and the Court to which the proceeding stands 
so transferred shall dispose of the proceeding as if this Ordinance 

and the amendments made thereby were ar thereto. 


es0 0.91.1 7  . 27. Notes of Cases. — 
i Re: Reading’s Petition of Right. 
` : Court of Appeal (Tucker, Asquith and Singleton, L JJ. kc 


P April Ty 4s TT, May 19, 1949. 
Master. and serpant—Dishonest gain by a servant Bribes ‘taken b 


pic soldier in unifortn — Right of master, the Crown. > . -x> 
m [1940] d _A Sergeant in uniform escorted a loaded private: lorry- through 
-. wA .. . Cairo „enabling . it. to pass the civilian police. without having being - 


fos Di l - inapected. -On each occasion the Sergeant received a large sum of 
- money as bribe. a m "S $ : 
Dre 0 7 Held: The Sergeant was s entrusted with a niora to, be daca 
' solely for -his office fór the benefit of the Crown, his Master ; the 
Sergeant's use of the uniform was in breach of duty he owed to the 
A Crown. The Crown is entitled to the money nected by him as 

, bribe. tl í ALI 8 on NM $05 P 

'$ K. R, PES "M E OU andes 


The Calcutta Law Journal. 
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THE WEST BENGAL PREMISES REQUISITION 
"AND CONTROL (TEMPORARY PROVISIONS) 
ACT, 1947.* 
WEST BENGAL ACT V OF 1947. 


An Act to provide for the requisition and control of premises 
in West Bengal. l 


WHEREAS it is expedient to’ provide for requisition and control 
of premises in West Bengal ; 


It is hereby enacted as follows :— 
. CHAPTER I. 


PRELIMINARY. 


1. (2) This Act may be called -the West Bengal Premises 
Requisition and Control (Temporary Provisions) Act, 1947. ü 


(2) It shall come into force om such date as the Provincial - 


Government may, by notification in the Official Gasetfe, direct. 

(3) It extends to the whole of West Bengal. - 

(4) It shall remain in force only up to the 3rst day of March, 
1950,. but. the Provincial Government may, by notification i in the 
^ Official Gasette, direct that it shall remain in force for & further , 
period or periods not exceeding in the aggregate three years. 

2. Inthis Act, unless there is anything repugnant in the 
gubject or context— ; . 


*Assent of the Governor General was first published in the Calcutta 
Gasetie, Extraordinary, of the 1st January, 1945. 


Short title, com- 
mencement, extent 
and duration, 


Definitions, 


^ a 
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Bengal Ad HI (a) “Calcutta” has the same meaning as in clause (11) of 
ory . 
= of section 3 of the Calcutta Municipal Act, 1923 ; 


(5) “Collector” means in Calcutta, the First Land Acquisition 
Collector and elsewhere, the Collector of a district or any other 
officer appointed by the Provincial Government to discharge the 
functions of a Collector under this Act ; H = 


Act V of 1908. . (9 “landlord” means any person who for the time being is 
` receiving, or is entitled to receive, the rent of any premises whether __ 
on his own account, or on account or on behalf or for the benefit, 
“of any other person, or a trustee, guardian or receiver for any 
- other person or who would so receive the fent or be entitled to 
receive the rent if the ‘premises were let to. a tenant and. includes 
4968, a tenant who sublets any preinises, and every person from 
time to time deriving title under a landlord ; . 


(d) “persons interested" means any person claiming an interest 
in compensation payable on-account of tequisition ofany premises ^ 
under this Áct ; Jy 


(e) “premises” means any building or part of a building or any 
hut or part ofa hut which is, or is intended to be, let separately 
for residential or non- -residential purposes and includes,— 


(i) the garden, grounds and out-hoüses (if afy) appertaining 
to eet building’ or part of a building or hut or part of a hut ; 
and 


Ben, Act II of 1925. (ii) any furniture supplied by the landlord for use in such 
. building or part of a building; 


and also includes a room or rooms in any hotel, boarding house 

or lodging house, but does not include a stall let at variable rents 

: at different seasons of the year for the retail sale of goods in a 

market as defined. in clause (39) of section 3.of the Calcutta 
Municipal Act, 1923; i : 


- (f. ) “prescribed” means prescribed by rules made under this 
Act ; . 
Act V of 1908, (g) “tenant” means any person by whom, or on whose account, 
: rent is.or but for a special contract would be, payable for any 
premises and includes a legal representative as defined in the Code 
of Civil Procedure, 1¢08,: and a person continuing in possession 
tee the termination of a tenancy in, phus favour. | 


Vor. 84]. " IMPORTANT LEGISLATIONS. 


CHAPTER II” 


RzEQUISITION OF PREMISES FOR ANY PUBLIC PURPOSE, ` ` 


a 


` 


3.. (7) Whenever it appears to the Provincial Governmènt Power to requisition. 


that any premises in any locality. ar& needed or are likely to be 
needed for.any public purpose, it men by order- in reiting: requi- 
sition such premises : i 


Provided. that no premises exclüsively used for the purpose of 
religious- -worship shall.bé requisitioned under. this section.. 


. (2) An order under sub-section (z) shall be served jon the 
landlord, and' where it rélates lo’ premises in occupation’ of 
a tenant also ‘on. such tenant in such manner as may be 
prescribed, : : i 


(3) The Provincial Government. may, with a view to requisition- 
ing any preinises under sub-section (z), by order,— 


(a) require any person to furnish to such ‘authority as may be 
specified in the order, such information in his possession melaying 
to the premises as may be so specified; -. = 


. (b) direct-that the: landlord,- tenant or.üny other person in 
occupation’ of. the premises shall not without the: permission of 


the Provincial Government dispose of-or ‘structurally: alter the 
premises, . "e 


(4) Anorder passed "under sub-section (zr) shall be final T 
whenever such‘oider has been passed, the Provincial Government 
shall direct the- Collector-to- take such ‘further actionas is néces- 


sary in connection with thé requisitioning of the premoga: in accor- ' 


dance with the- provisions of this-Act. 


. (5) Without prejudice to.any other powers conferred yy this 
“Act, the Collector may authorise any person to enter and inspect 
any premises bétween sunrise and stinset for’ the purpose’ of 
determining - whether; and if-so-in what: manner, àn order under 
this ` section'should- be made in! rélation.to- any premises or with 


a view to securing compliance with any order made undeér-tbis: 


Aot.- EEG. - f ' 


(6) Inconnection with any inquiry under this Act’ the Col- 
lector may by written order require any pers6n to produce-for 
his inspection any dócuments relevant to the-inquiry'at such time 


and place, as may be specified in the order; and‘-enforce’ the _ 


attendance of witnesses or compel the production of dociiments 


as 


Act V of 1908. 


Power to order vaca” 
tion of premises or 
for execution of 
repairs, 


E 


Easement, etc., not 
to be disturbed. 


^ 


pique! of premises 
er requisition. 


Power to evict from 
requisitioned pre- 
mises for breach of 
terms of tenancy, 
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, 


by the same means, and so faras may be,in the same manner as 
is provided in the « case of a court by the Code -of Civil Proce- 
dure, 1998, ` -> = x 

4, Where any premises are requisitioned under this Act,. -the 
Collector may by notice in writing 


- (a) order the existing ténant or occupier, ifany, to vacate the 
premises within ten days.of the receipt of the notice ; 


(à) order the landlord to execüte such repairs as may be 
specified in the notice within such time as may be specified 
therein; - ` - ` 

- (¢) ifa landlord fails to execute any repairs in pursuance of 
an order under clause (4) the Collector may cause the repairs 
specified in the order to be executed at the expense of the land- 
lord and the cost thereof may, without prejudice to any other 
mode of recovery, be deducted from the compensation payable to 


the landlord. 3 T 


-5, No landlord or -any contractor, ‘workman or servant 
employed by him shall without the previous written: consent of 
thé Collector or except for the purposes of effecting repairs or 
complying with a municipal requisition, wilfully disturb any con- 
venience or easement attached to any premises requisitioned under 
this Act, or remove, destroy or render unserviceable anything 
provided for permanent use therewith or discontinüe or cause to 
be discontinued any supply or service provided for the premises. 


6. When the Provincial Government has requisitioned any 
premises under sub section (z) of section 3, it may use or deal with 
it in such manner às may appear to it to be expedient. 


7. (r) Where any person in occupation of any requisitioned’ 
premises sublets without due authority the whole or any part ‘of 
the premises or otherwise acts in contravention of any of the 
terms, express or implied, of his tenancy or other like relationship 
created by the Provincial Government in respect of the premises, 
the Collector may, by notice served in the prescribed manner, 
order such person or any other person found iu occupation of the 
premises to vacate the premises within fourteen days of the receipt 
of the notice. : s z 


- (2) Action may be taken under this section even if any pro: 
ceedings for possession are pending in respect of the premises and 
upon such action being taken, the said proceedings shall forthwith 
be vacated. `. aa . - 
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8, Any person aggrieved by an order under section 7 may, 
within seven days of the receipt thereof, appeal in writing to the 
Commissioner of the Division who may, after calling for a report 
from the Collector and after making such further inquiry, if any, 
as he thinks fit, pass an order determining the appeal. ` 


9. Ifany person fails to comply with an order made under 
clause (a) of section 4 or under seclion 7, the Collector or any 
person authorised by him in writing in this behalf, shall execute 
the order in such manner as he considers expedient. 


10. (z) Where any premises requisitioned under this Act 
are no longer required for any public purpose, the Collector shall, 
after making such inquiry as he may consider necessary, by order 
in writing specify the person to whom possession of the premises 
shall be given. 


(2) The delivery of possession of the premises to the person 
specified in an order under sub-section (rz) shall be a full discharge 
of any liability of the Provincial Government to deliver posses- 
sion to such person as may have arightful claim to possession 
thereof, but shall not prejudice any rights in respect of the pre- 
mises which any other person may be entitled by due process of 
law to enforce against the person to whom possession is given. - 


CHAPTER III. 
PROVISIONS -REGARDING COMPENSATION. 


11. (z) Where any premises are requisitioned under this 
Act, there shall be paid to all persons interested compensation the 
amount of which shall be determined in the manner, and in 
aecordance with the principles hereinafter set out, namely :— 


(a) where the amount of compensation can be fixed by agree- 
ment, it shall be paid in accordance with such agreement ; 


(b) where'no such agreement can be reached, the Provincial 
Government shall appoint a District Judge or an Additional Dis- 
trict Judge as arbitrator ; 


(c) the Provincial Government may, in any particular case, 
nominate a person having expert knowledge as to the nature of 
the premises requisitioned, to assist the arbitrator, and where such 
nomination is made, the person to be compensated may also 
nominate an assessor for the said purpose ; 


Non-compliance 
with orders. 


Release from 
requisition, 


Procedure for fixing 
compensation. 
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(4) at the commencement of the proceedings. before: the arbi- 
‘trator, the Provincial Government and the’ person to be compen-" 
sated shall state what in their respective: opinioni isa fair amount- 
of compensation ; j i - 


(¢) the abitalori in faking his nd shall have ide to the 
provisions of sub-section (1) of section 23 of the Land Acquisition. 
. Act, 1894, so far as they can.be made applicable:; A 
(f) an appeal shall lie to the High Court against an award: of 
‘an arbitrator ; 


“T of 1894., . 


(&) save as provided in this section and in any rules made 
.under this -Act, nothing in any law for the time being in force. 
shall apply to arbitrations under this section. E 


(2) Compensation. sliall also be paid in respect of. any. damage 
done to the premises during the period of requisition other than- 
what may have been sustained By normal -wear and tear- or by > 
natural causes. When the amount of such compensation can be 
fixed by agreement, it shall be paid in accordance with such. agree- 2 

. ment ; where no such agreementscan be reached, the matter shall 
be FEES to the arbitrator. Ü 


{Matters tó be consi- 12.. In determiniog. the - amount’ of compensation- which’ 


dered in fixing com-. , may be- fixed by agreement undef clause (a) of sub-section (x) of ' 
pensation by : 


agreement,  , Section rr, the Collector shall take into consideration— ° 
M . (a) the rent payablei in Téspect of the premises ; ; 
; EE ! (è) if, in consequence ‘of the requisition of the premises, the 


^ person interested . is compelled to change his residence.or- place of 
business, the reasonable expenses (if any) incidental to.-such. 
_ change ; and . 


(c) the damage or -loss of incomé Gf any) adiit: [ay the 
person interested between the datesof service of the order under 
sub-section (x) or under clause (4) of sub-section (3) of : section. 3»: 
88 the case may be, on such person and the ete when the Collector 
takes pisseenon of the- premises, ` on 


T Persons with whom 13. The Collector shall enquire into the respective-. -rights -of ` 
agreement [s tobe all persons -interested .in the premises’ and shall decide whether 
entered Into, 
the compensation shall be paid tð any:such person: periodically Or. 
-~ in: lump. . If thé compensation is to. ba paid periodically, thé 
: Collector shall, having regard to the terms and conditions. under > - 
which a tenant may be in occupation of the premises, also-decide - 


z 
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whether-the agreement for payment of compensation referred to in 


section rr shall be entered into with such tenant or with thei imme-, 


diate landlord of such tenant. 


14, When a dispute arises as to the person or persons to 
whom the amount of compensation or any part thereof is payable 
“or as to the apportionment of the same or any part thereof, the 
Collector shall keep the amount in revenue deposit, till there has 
been a settlement of the dispute, 


CHAPTER IV. 


CONTROL OF VACANT PREMISES. 


(1) The Provincial Government may, from time to time 


by notification published in the Official Gazette, declare that 
the provisions of this chapter shall apply to any local area or to 
any categories of premises in any local rea specified in such 
notification. 


(2) The publication of a notification under sub-section (z) shall 
be conclusive evidence that the provisions of this chapter have 
been duly applied to such local area or to such categories of 
premises as is specified in the notification. 


(3) The Provincial Government may, by a like notification, 
declare that this chapter shall cease to apply in any local area or 
categories of premises in any area. ` 


16. After the issue of notification under sub-section (z) of 
section 15, no landlord shall let out his Premise in any manner 
except as provided in this chapter. 


17. (7) The landlord of any premises shall, within seven days 
after such premises falls vacant by reason of his ceasing to occupy 
such premises or by the termination of a tenancy in respect of such 
premises, give notice thereof to the Collector in the prescribed 
form and manner : 


Provided that the notice in respect of premises lying vacant at ' 


the date of notification under sub-section (7) of section 15 shall 
be given within fifteen days of such date, notwithstandlng any 
agreement that may have been made with any person previous 
to the date of such notification for letting out the premises, 


(2) The landlord shall also give a similar notice to the Collector 
in respect of any vacant premises which he does not intend to let 
out to tenants stating the reasons thereof, and the Collector shall 
decide whether or not the premises shall be let out. 
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18. (x) On receipt of the notice under section 17, the Collec- 
tor shall, in pursuance of apy directions that the Provincial 


Government, may give in this behalf from'time to time, and after ` 


making such inquiry as he considérs necessary, select a person to 
be inducted’ as a tenant in the premises and direct the landlord by: 
a written order to put such person in possession of the premises on 
payment of one month's rent to the landlord as may be specified 
in the order : d : 

Provided that the amount specified in the order as rent which 
the tenant has paid under this sub-section shall not be deemed 
to be the sum payable as rent in respect of such premises if it is 
jn excess of what is permissible. under thelaw forthe time being 
in force, and the tenant ‘shall be entitled to apply to the appro-: 
priate authority for fixation of fair and equitable rent in respect 

(2) Where the Collector does not find ‘a tenant suitable for 
the premises within two weeks after the receipt of notice under 
section 17, he shall issue a permit in the prescribed form to the 
landlord allowing him to use or deal with such premises as he may 
think fit. aan 4 E 

(3) Ifthe landlord fails to comply with an order made under 
sub-section (7), the Collector or any person authorised by him in 
writing in this behalf shall execute the order in such manner as he 
considers-expedient.. - j : 

19. Notwithstanding anytbing contained in section 18, any 
premises in respect of which notice has been given under section 
17 may be requisitioned under the provisions of this Act. | 


CHAPTER V. 


i - MISCELLANEOUS. 


20. (r) Whoever contravenes any provision of this Act, or fails 


* or neglects to obey any order made thereunder shall be punishable 


with imprisoment fora term which may extend to one year or. 
with fine which may extend to two thousand rupees or with 


' both. - 


Saving as to orders. 


(2) No court shall take cognizance of any offence punishable ` 
under sub-section (7) except on the complaint in writing of, the , 


Collector. 
91. (z) No order made in exercise of any power conferred 
by or under this Act shall be called in question in any Court ~ 


2 


^ 
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. (2) Where an order purporis to have been made’ and ‘signed 
by any authority in exercise of.any power ‘conferred by or under 
this. Actj, a Court shall presume, within the meaning of the 
Indian Evidence Act, 1872, that such order was so made by that 
~ authority, ` 


22, (z) No suit, prosecution or aiia legal proceeding shall 
lie against any person for anything which is in good faith done or 
intended to be done in pursuance of, this Act or any, order made 
thereunder. 


(2) Save as is otherwise expressly provided in this Act no 
suit or other legal proceeding shall lie against the Provincial 
Government for any damage caused or likely to be caused by any- 
thing in good, faith done or “intended, to bé done ir in pursuance of 
this Act or any: ordér made thereunder. f 


28. (r) On thé expiry of the West Bengal Premises (Requisi- 
tion and Eviction) - Ordinance, - -1947, the provisions “of section 8 
of the Bengal General Clauses Act, 1899, shall apply as if it were 
an enactment ‘then repealed by a West Bengal Act, E 


(2) Any. rules, orders and appointments made or anything 
done or any action taken or any proceedings: commenced under 
any of the provisions of .the said Ordinance shall continue in force 
in so far as they are consistent with. this Act and shall be deemed 
to have been made, done, taken or commenced under the corres- 
ponding provision of this Act, i 


24. (r) The Provincial Government may make rules for 
E out the purposes óf this Act. 


' (2 In particular and without prejudice. to the generality of 
the foregoing powers, such rules may provide for all or any of the 
following matters, namely :— 


(a) the manner of service of the orders referred to in sub-sec- 
tions (a) and (3) of section 3 ; 

(2) the form and manner of service -of notice referred to in 
section 4; ; T 


- (d) the form and manner ‘of service ofi notice referred to in sub- 
section (7) of section 7i ; i 


(d) the procedure to be followed in arbitrations and appeals 
under section 11, the period within which such appeals are’ to be 
. filed, the principles to be followed i in apportioning the costs of 
proceedings before the arbitrator and on’ .appeal and the fees to 
be paid to experts and asgessors appointed under that section ; - 
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(e) the finn at manner 'of service of the notice to the Collec 


` tor referred to in section 175 and. EN NEC 
(f) the form of permit referred to in sub-section (a) of | sec; 


Hon 18. 


THE WEST BENGAL PREMISES REQUISITION AND; 
CONTROL (TEMPORARY PROVISIONS) ^ 
AMENDMENT ACT, 1949.* 


^ ' WEST BENGAL ACT IV OF 1949. `... 


An Act to amend the West Bengal Premises Requisition and 
Control (Temporary Provisions) Act, 1947. - 


WHEREAS it is expedient to amend the West Bengal Premises | 
Requisition and Control (Temporary Provisions) Act, 1947, for iu 
purposei; -and in the manner hereinafter appearing ; 


‘It is bereby enacted as follows :— 
1. This Act may be called the West Bengal Premises 


Requisition and Control ( Temporary Provisions ) Amendment 


Act, 1949. * 

2. In section 2 of the West Bengal Premises Requisition and 
Control (Temporary Provisions) Act, 1947 eres referred to 
as the said Act),— 

(z) for clause (2), the following clause shall - be substituted, 
namely :— 

(5) ‘Collector’ eae 

(7) in Calcutta, the First Land Acquisition Collector, and 

(i) elsewhere, the Collector of a district s a. 


' gnd includes any other officer appointed by the Provincial 
Government to discharge- the functions of a Collector under this 


- Act whether.in Calcutta or else- where” ; 


*Assent of the Governor wag first cub in- the Calcutia Gasstte, 
‘of the grd March, 1949. - E y 375 "ux E. 
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(2) in clause (¢), | for “the .words "a tenant -who sublets any- 
premises, ` ‘ind every person from time to time deriving title under 
a landlord" the words "of the landlord" shall be substituted ; 


‘a 


* (3) for clause (à the following clause shall be sibeitued: 
“namely :— os = 

(e) ‘premises’ means any: building Or part of a building or 
any Butor part of a' hut and includes the garden; grounds and 
out-housés (if any) appértaining to such building or part of a 
building or hut or part of a hut and also includes a roóm or rooms 
in any hotel, boarding house or lodging house" ; ; and 


"(o ‘in clause (g), after the words and figures “Code of Civil 
Procedure, 1908" the words’ “of the tenant” shall be inserted. - 


8. In section 3 of the said Ach —-. Amendment of 


section 5. 
(2) in sub-section (Ds after the words "requisition" sucli pre- 
mises" the words "either with or without any or-all of the furniture, 
E if any, in such [ premises” shall be inserted ; j : 


(2) lor. &üb:section (2); the following sub-section shall be subs- 
tituted, namely p : 


"(2) An order under sub-section- (zr) shall be served in such 
manner as'mày be prescribed on the landlord, and where it 
relates to premises let out to a tenant, algo on such tenant.” ; . al 


E . @) in clause. (8) of sub-section (3),— 


- (a) after the words "the Provincial Government", the words 
“or such other authority as may, be specified in the order” shall be 
inserted ; and | A 4 : 


(5) after the words .."'altér the premises", the words “or that 


no person shall without such Permission - enter. into occupation 
thereof” shall be added ; and - : 


(2) in sub-section (4), after the ds "in acéordande with the 
provisions of this Act” the words “and to take possession of the 
promises requisitioned” shall be added, 


À. Section 4 of the said Act shall be seiiabsrod as subssec- Amendment of 
, tion (z) of that section and, = . . ee section 4, 


(z) in sub-section (z) of the said séstion, as SO renumbered,- — 


_ (a) for clause (2), the allowing: clauses shall be subat, 
namely i= = ie - 
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- (a) order the person in occupation of the premises; if any, to 
vacate the premises within a period of ten days from. the service: 
of the notice ; 

(aa) order the landlord or the tenant, as the case may be, to; 
remove the articles belonging to him, ifany, and, where the pre- 
mises are requisitioned without any furniture therein, such furniture, 
within a period of fifteen days from the service of the notice : 


Provided that the Collector may, for reasons to be recorded 
in writing, extend the said period up to two months" ; and 


(8) in clause (2), the words “‘to the landlord" shall be omitted ; E 
and 


(2) after sub-section (7) of the said section, as so renumbered, 
the following sub-sections shall- be added, namely :— T 


“(2) Where any person fails to comply with an order. under 
clause (aa) of sub-section (z) directing any furniture or other 
articles to be removed, the Collector may cause such furniture or 
other articles to be removed and to be stored or sold by public 
auction in such manner as the Collector may im fitat thé cost 
and risk of such person : 


Provided that no furniture or other articles shall be sold by 
public auction in pursuance of the provisions of this sub-section 
without the previous sanction of the Provincial Government or 
such other authority as may be empowered in this behalf by the 
Provincial Government. 

(3) Where any furniture’ or other articles are removed ‘and 
are stored or sold by public auction in pursuance of ‘the 

S provisions of sub-section (2, the cost of such removal'and 
of such storage Or sale, as the case may be, may, without 
prejudice to any other mode of recovery, be. deducted from 
the compensation payable or from the sale proceeds, if any, 
and the balance of the sale proceeds, if any, after such deduction, 
shall be paid to the owner of such furniture or other articles, as 
the case may be : f 

Provided that if any dispute arises as to the person or persons 
to whom the amount of such balance or any part thereof is “pay- 
able, the Collector shall keep the amount in revenue deposit till 
there has been a settlement of the dispute.” 

Amendment of . 6. In section 6 of the said Act, for the words, figures and 

section 6, . brackets “the Provincial Government bas- requisitioned any 'pre- 
mises under sub-section (z) of section 3, it" the words figures 


o9 
r 
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i 


and’ brackets “any -premises . have! been - requisitioned under sub-- 


. section (Z). ot section 33 the “Provincial Government" shall be 
. substituted, ' : 


6. For sub-section (7) ot section 7 of hesi Act, the follow- 
ing sub-section shall be substituted, namely :— 


“(z) Notwithstanding anything contained in“ any other law 
for the time being in force, where any person in occupation of any 
requisitioned premises— 


(a) uses the premises or allows the premises to be used. wrong- 


fülly or in such- manner as, in the opinion of the Collector, 


déteriorates or is likely to deteriorate the condition of the premises 
materially ; 5 Or 


(4) sublets without due authority the whole or any part of the 
premises ; or 


(¢) fails or fec to pay the rent or other sum payable by 
him for the occupation of the premises o or for the use 3 of any fur- 


nitire therein ; or 


* (d) otherwise acts in contravention of any of the terms, express 
or implied, of his‘tenancy : or other like relationship created by the 
Provincial Government iri ‘respect of the premises, 


the: Collector. may, without prejudice, to any. other. action that 
may lie against such person for the recovery of any rent or other 
ŝum“ referred: to’ in‘ clause (c); ` which’ shall: be recoverable as a 
public demand, by notice served in the prescribed- manner, order 
such person or’ any other. person -foand- in-occupation of the pre- 
mises to'vacate the premises - within:.fourteen- days of the service 
of the notice.” 


x 


7. In sectión 9 of the said Act, after the words “he considers 


. éxpedient" the following shall be added, namely. s :— 


“and may,—- 


(a) if he is a- Magistrate, enforce the sceretides of the premises 
in respect of which the order has been made to himself, or 
- (6) if he is not a Magistrate, - apply- to a Maglatrate, or, in 
Calcutta, to the Commissioner of Police,. and such -Magistrate or 
Commissioner, as the case may be, shall enforce the surrender of 
such premises to him." - 


8. In-section 12 of the said PER 7 
(r) the figure ang brackets "(1 Y at the beginning, shall be 
„omitted j 


3n 
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` (2) to clause (à the words “including, where the premises are 
requisitioned with any furniture therein, the charges for the, use, of Í 


` such furniture” shall, Be added ; and : = an i 


(3) in clause (2),— T ee : Ex 

(a) after the words "change his residence or place of business”, 
the words "orto remove his furniture or other articles to any 
other place" shall be inserted ; and i x 

(2). after the words “incidental to such change” tbe words “or 
removal" shall be inserted. - 


9. In section 13 of the said Act, for the words ''a tenant may 


‘be in occupation of thepremises” the words “the premises may 


have been let out to a tenant" 8hall be substituted. 
10. In section 16 of the said Act,— 


(z) for the words “issue of notification”, the" vnde “issue ofa 
notification” shall be substituted 5 i 


(2) forthe words "his premises", the' ordi “any premises” 
shall be eubstituted ; j and _ | 

G) after the words” “Hag provided in. - this “chapter”, the wordi A 
"notwithstanding any- agreement that may, previous to the date of . 
such notification, have been made with apy person for letting out 
the premises” shall be added. : 


11. -For section 17 of the said Act, the laying section shall 
be substituted. namely :— - 20€! 


"rj. The landlord of. any premises shall within seven. days 
UI ' aftersuch premises fall vacant by reason of his 
"andi b ceasing to occupy such premises or by the termi- 
nation of a tenancy in respect of such pfmises, 
give notice thereof to the Collector in the prescribed form and 
manner and shall also give similar notice to the Collector in res- 
pect of any vacant premises which have not been let out to tenants 
and the Collector shall decide whether . or not any sach premises- 
shall be let out : : sh fg i -. 


Provided that the notice ini respect of premisés lying vacant at 
the date of the notification under sub-section (7) of section 15 - 
shall be given within fifteen- days of such date.” : 


42. For the avoidance of doubt it is hereby declared that all 
orders heretofore made or purported to have been made under 
section 3 of the said Act by officers of the Provincial "Government 
shall be deemed always to have been and to be as valid and effes- 
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tive as if made by the Provincial Government and no such order 
shall be called in question on the ground that the officer making 
it had no power to make such order, _ : 


` 


THE HINDU MARRIAGES VALIDITY ACT, 1949.* . 
. ACT No. XXI OF 1949. : 
An Act to provide for the validity of marriages between 


Hindus, Sihhs and Jains and their diferent castes, 
sub-castes and sects. — . 


" 


WnEREAS it is expédient to provide that marriages between 
Hindus, Sikhs and Jains and their different ‘castes, sub-castes and 
sects are valid.5.. ; f E ; 


It is hereby enacted as follows :— eS 
. 1. (r) This Act may be called the Hindu Marriages Validity Short title and 
Act, 1949. . ; extent, 


(2) It extends to all Provinces of India, and also to every 
Acceding State to the extent to which the Dominion Legislature 
has power to make laws for that State with respect to the matters 
dealt with in this Act. ° ~o a m 

2. In this Act, the-word "Hindus" includes persons professing Definition, 
the Sikh or Jain religion. 


8. Notwithstanding anything contained in any other law for Validity of Marriage 
the time being in force’ or in any text, rule or interpretation of between Hindus, 
Hindu law or any custom or usage no marriage between Hindus 
shall be deemed to be invalid or ever to have been invalid by. 

-reason only of the fact that the parties thereto belonged to different 
religions, castes, sub-castes or sects. 

*Received the assent of the Governor-G eneral on the 18th ‘April, 1949 and 
is published in the Gazette of India, Extraordinary, Part IV, dated the 16th 
August, 1949. ` 


a ae) 


1949. 
wee 
[1949] 2 All. 
E, R. go. 


1949. 

Vw 
[1949] 2 All. 
E. R. 134. 
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Re: Gibson (deceased). ^ 


Probate, Divorce and Admiralty Division (Pearce, J.) i 
May. 25, 1949. 
Codicil—Testator signed in the presence of a blind man as “witness = 
Wills Act, 1837 (C. 26), S. 9. 


A Testator signed 2 codicil in presence of two persons one of 
whom was blind. Both persons subscribed the codicil as 
witnesses. ` 


Held: The codicil had not been signed “in the presence” of 
the blind man within the meaning of the Wills Act, 1837, section 9 
nor was he a witness for the purpose of that section and the codicil 
was therefore invalid. .. —. ^ . 


S Ke R. C. - 


' Mason v. Burningham. 


Court of Appeal (Lord Greene, M. R., Evershed and Single- 
ton, L. JJ.), May 25, 26, 27, 1949 
Sale of Goods—Breach of Warrantee for quiet gossession—" Loss 
directly and naturally resulting?— Measure. of damages—Sale of 
Goods Act, 1893 (C. 71) S. 12(2), S. 53(2). s 
The plaintiff bought a second-hand Typewriter from the defen- 
dant and had overhauled it at his own cost. Later, it was found that 
the typewriter was a stolen one, and the plaintiff brought an action 
. against the defendant for the repayment of the purchased price and ` 
also the cost of repair as damages-for breach of warrantee. i 
Held: As the plaintiff did ordinary and natural thing in having 
the typewriter overhauled, the cost of repair was a “loss directly and 
naturally resulting.........from the breach of warrantee” within the 
meaning. of Sale of Goods Act, 1893, section 53(2) and the plaintiff 
was entitled to recover that sum. i f 


S, K R. C 





NOTES OF CASES... 


Jones v. Belle Grove. Properties Ltd. 
Court of Appeal (Lord Goddard, C. J., -Tucker and Single- . 
ton, L. JJ.), June 15, 1949. 

Limitation of Action—Acknawiedgment of debt in balance sheets 
handed over to` share-holder. creditors—Parol evidence to explain 
entries— Limitation Act, 1939 (€. 21) Ss. 23(4); 24(1) (a). 

In 1936-37 the plaintiff" a share-bolder. ‘lent certain sum to the 

defendant . company. -In December, .1946 thie ‘defendant „company 


at its general meeting presented its accounts for the” years’ 1938 to | 


1945 to the share-holders. In the account a-total sum was shown 
as due to creditors but not specifying them. `” 


Held + (i) Parol evidence was admissible to: show that the part 
of the sum shown in the balance sheet as due to creditors included 
the claim of the plaintiff.“ 


(ii) The balance sheet was an. E L E by the” Com- 
pany of indebtedness to the plaintiff within the meaning of sece 
tion 24(r) (2) and by section 23(4), the plaintiffs right of action 
must be deemed to have accrued on the date of acknowledgment. 


^ 


(s XR C 





Re: Vere-Wardale (deceased) Vere-Wardele v. ` 
t . Johnson and others, ~ 
iu Divorce and Admiralty Division (Willmer, J.) 
June 29, 1949. 

Evidence of attesting witness.to a will whether conclisive— Wills 4d, 
1837, section 9— Objet — Prevention of fraud— Further evidence 
whether admissible. i 
Two attesting witnesses to a ` gill bia ‘both said that they 

subsctibed their names to the will before the testatrixjappended 


2 


42h 


1949. 


nd 


[s á d 
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her signature. If that was so probate cannot be granted under the 
Wills Act. The propounders of the will contended that other 
evidence was available to show that the attesting witnesses were 
wrong. The question arose whether it is competent for the Court 
to receive such evidence. E NE 
Held : that the object of the legislature in imposing the strict 
formalities required by the Wills Act, 1837, section 9 was the 
prevention of fraud and it would be wrong to exclude such further: 
evidence with regard to the attestation of the will, $ 


SERGO 


a 
Collins v Howard. . 
Court of Appeal (Tucker, Cohen and Singleton, L. JJ.) 
June 29, 30, 1949. 


`Remoteness of damage—Contract to form a company—Plaintif sold 


certain shares to provide his shares of the capital for the new 
company—Subsequent breach of the contract by the defendant.— 
Loss suffered by the papat on eae! of shares— Whether 
recoverable. " x 


The defendant agreed to form a new company and the plaintiff 
along with two others agreed to provide the necessary: share 
capitals for the new company subsequently the defendant’ com: * 
mitted breach ofthe agreement. The plaintiff in onder to provide 
his share of the capital of the new company sold certain shares of 
Central Argentina Railway. On breach of the defendant the 
plaintiff repurchased the shares from the market and suffered loss 
due to fluctuation in the market. The question arose whether 
plaintiff. is entitled to recover the loss from the defendant 
and whether the case comes within the rules in Hadley v. 
Baxendale (1). l 


Held : there was no special circumstances from which know- 
ledge. could be imputed to the defendant and the case clearly did 
not come within the main rule in Hadley v. Baxendale (1). The 
highest at -which it could be put for the plaintiff would be to say 
that he might have- been entitled to some nominal sum for the 
period of time during which the money had lain idle. 

&ERGC - ; E MS 
(1) (1854) 9 Ex. 341 ; 23 L. J. Ex, 179. 


Ld n 
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Tamlin v. Hannaford. 


Court of Appeal (Bucknill, Asquith and Denning, L. JT.) 
June 24, 37 ; July 8, 1949. ` 
Adts—Servant or agent of the crown must be expressly made by an 


ad—When crown can be bound by an act—Rent Restriction 
Ads. . i i 


The plaintiff sued for possession of certain rooms and defendant 
claimed protection under the Rent Restriction Acts. The question 
arose whether the house was owned by the crown and also whether 
the Rent Restriction Acts applicable in this case, 


eld ; the British Transport Commission is not a servant 
or agent of the crown and its property is as much subject to the 
Rent Restriction Acts as the Property of any other person, 


' $.K. R. C. 


Mu c — 


Hill v. William Fill (Park Lane) Ltd., 


House of Lords [Viscount Jowitt, L. C., Viscount Simon, Lord 
. Greene, Lord Normand, Lord Oaksey, Lord Mac Dermott 
Polo and Lord Radcliffe] June 14, 15 & July ag, 1949 
- Money due on account of betting | transactiox— Whether can be 
| recovered’ as a debi — Fresh. agreement—Book maker undertook 
not to refor! to Tatersalls Committee—Cheque paid as part 
payment dishonoured— Validity of the new agreement—Settion 18 
of Gaming At of 1545—Gaming and wagering contract 
defined. l . 
The appellant lost a sum of money to the respondent, a firm 
of bookmakers in respect of horse racing. The appellant could 
not pay the amount due and promised to pay by instalments and 
in fact paid a post-dated cheque in part-payment of the betting 
loss. The respondent promised not to report to the Tatersalls? 
Committee to post the appellant as defaulter. The cheque was 
dishonoured and the respondent brought this action to recover 
the money due on account of the betting loss, on the ground that 
fresh agreement was entered into to pay the betting loss and 
therefore the second portion of section 18 of Gaming Act does 
not apply. The House of Lords Ze/Z thata betting loss cannot 
be recovered inspite of tlie fact that the appellant promised to pay 
the said sum under a new promise, 
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This case was decided by opinion of .the majority. Viscount f 
Jowitt, L. C., Lord Oaksey and Lord Radcliffe dissented. This 
case has settled the law which was the subject of considerable 
debate among legal fext-writers and commentators for 45 years 
past, viz., whether the decision arrived at by the Court Appeal in 
Hyams v. Steart King (1) is good law. This case has overruled 
the long standing decision in Hyams v. Stuart King (v) and held 
that'money due on account of horse racing cannot be, recovered 
inspite of the facta new promise was made and fresh agreement 
was entered into- between the parties to pay the betting loss. 
Section 18 of the Gaming Act has been construed. It may be 
noted that section 18 of the Gaming Act in England corresponds 
to the section 30 of the Indian Contract Act and construction 
put by the House of Lords in this case will have far reaching effect 
on the corresponding section in the Indian law. 


S. X. R. Cc. 
(1) [1908] 2 K. B: 696^... 


In the Goods of Alexander James Milne, deceased. 


- Indian Succession Act, seitions 228, 241— Will proved and deposited ; 


` in competent Court in Scotland — Letter of administration, if 
tan be granted to the attorney of the absent executor. 


The point for decision before the Full Bench was :— » 

Whether when a will has been- proved and deposited ‘in a 
competent Court in Scotland, letters of administration with a 
copy of the authenticated copy of. the "Will" annexéd- may be 
granted to the attorney of the absent executor under section 228 
or section 241 of the Indian Succession Act : k 

Held [per Mootham, Harish Chandra and Bind: Basni Prasad, 

J7-]—that the letter of administration -with a copy of the authen- 
ticated copy of the Willannexed can be granted to the absent 
executor under section 238 and not section 241 of the Act. 


In re Wilfred Haseli (1) not followed. m pum 
Jn the Goods of William Ashton (a) followed. © =v s x 
(1) [1940] I. L. R. 820. ux UE Pee: 
(a) [1905] A. W. N. 951. . aS e | 


